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Prolegomenon

In 2008 a short British novel about the island of Guernsey was a great success.' I for myself
read it just after I moved to Norway in October 2010. The book by Mary Ann Shaffer and
Annie Barrows is called The Guernsey Literary and Potato Peel Pie Society. It is a very
popular novel and never pretended to anything other than being read. It is not a history book.
The story has nothing to do with the content of the following thesis but in this post-World
War 2 story one sentence struck me and deserved to be noted here:
I honestly was on the verge of stealing away to the Shetlands to take up the life of a hermit.’

This sentence is a good example of three kinds of feeling towards islands (out of numerous)
that we share in occidental Europe. The first one is the representation of islands as places of
isolation and contemplation. The second one is the hierarchy that we establish between these
spaces and their mainland; some islands, we think, are more isolated, more genuine even, than
others. The third one is our propensity to talk and disseminate knowledge about islands which

are pieces of our culture.

' 213 000 books sold in France for the year 2008-2009, in Observatoire de 1’économie du livre, Le secteur du
livre : chiffres-clés 2008-2009.

> Mary Ann Shaffer and Annie Barrows, The Guernsey Literary and Potato Peel Pie Society: A Novel (New
York: The Dial Press, 2008), 23.
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Introduction

In the explanatory introduction of the 1772’s rental of Shetland, the clerk wrote that:

Lands here as elsewhere being Divided into parishes, the next smaller Divisions is that of
Scattalds, comprehending 1, 2 or more often 12 to 20 towns or Hamlets, tho[ugh] lands of which
have a right, pro indivisio, to pasture, Peats &c. in one and the same Common called in common
speech “The Scattald”. This Scattald commonly takes its distinguishing name from the largest
Town having right of Commonage in it such as Reafirth-Scattald Windhouse-Scattald &c. The
inhabitants of the Towns within the same Scattald are called scatt brethren.'

In this short extract, the clerk described precisely three different units that shaped the social
life of the inhabitants in the 18" century: parish, scattald and township. These units formed
the basis of communal life. They were not inert entities but rather flexible and evolving units.

They were not only territorial; they were also social, economical and cultural elements.
Research question(s) and contents of the dissertation

The aim of this dissertation is to study in which ways communities, in a rural and insular
context, are shaped both by material and immaterial conditions and through time — especially
when facing socio-economical, judicial, environmental and cultural changes and challenges.
This way to look at the communities is all-encompassing. Several — if not all — aspects of the
communities’ life will be studied, from the practical agrarian collective activities to the more

elusive collective memory.

This introduction will provide insights on the definition of ‘community’ in a historical setting.
In the first chapter, I’ll detail how island history has been studied and how different
historiographical traditions fit together in the dissertation. I’ll also detail sources and methods.
This chapter will provide the occasion to look at the ‘land’ and ‘sea’ elements of the title. The
second chapter will focus on how human beings who are at the heart of a community are,
nevertheless, defined and controlled both from the inside and from the outside through civil
and religious institutions. These institutions contributed to define early modern communities
but they were complemented by other form of actions.” The third chapter will be dedicated to
an analysis of the way in which collective and individual actions in a specific environment
contribute to shape a community. The fourth and last chapter deals with the ‘evolutions’ of

the communities: their territory and memory.

'NAS, RH4/102, ‘Rental of Lordship of Shetland’ 1772, fol. 2.

* Michael Halvorson and Karen E. Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’,
in Defining Community in Early Modern Europe, ed. Michael Halvorson and Karen E. Spierling (Ashgate,
2008), 6.
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In their introduction of Communities in early modern England, Phil Withington and

Alexandra Shepard explain that “community may be approached as a combination of six

9,1

constituent parts”:

First, the institutional arrangements, practices and roles that structured it. Second, the people who
did it, did not do it, did not want to do it, were excluded from it. Third, the acts and artefacts —
whether communicative or material — which defined and constituted it. Fourth, the geographical
places in which it was located. Fifth, the time in which it was done and perpetuated. And, sixth,
the rhetoric by which it was legitimated, represented, discussed, used and turned into ideology.’

Obviously, the plan of this dissertation doesn’t follow this list of constituent parts of the
community but all of these parts irradiate in the study. They form the backbone of the analysis

and they are present in each chapter.

' Alexandra Shepard and Phil Withington, ‘Introduction: Communities in Early Modern England’, in
Communities in Early Modern England: Networks, Place, Rhetoric, ed. Alexandra Shepard and Phil Withington
(Manchester: Manchester University Press, 2000), 12.
2 .

Ibid.
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The research object: the community

The starting point of my work is an acknowledgement of the fact that the study of
‘community’ can only be understood if a proper definition of the term is given. The difficulty,
however, is the variety of definitions of the word ‘community’ and its variations: ‘rural
community’, ‘village community’, ‘parish community’, ‘fishing community’, etc. For
Raymond Williams, community is “that difficult word”' and for Peter Burke, “[cJommunity is

o 2
at once an indispensable term and a dangerous one”.

In her book, La communauté: histoire critique d’un concept dans la sociologie anglo-
saxonne, the sociologist Cherry Schrecker starts by reminding the reader that in the
Vocabulaire européen des philosophies, the word communauté, community, is polysemous.’
She explains that in the sociological field, community studies are “studies of social groups
rather heterogeneous in their purpose, form and scientific value, to which the authors attribute
for the circumstances, the name of ‘community’”.* For some of these authors, the concept of
community is opposed to the concept of society. Community’s links are customary, traditional

and stable when the links between an individual and the society are contractual, utilitarian and

. 5
transient.

Giving a definition of ‘community’ in a work looking at understanding their functioning is
primordial. Very often, as noticed by Cherry Schrecker, community studies’ scholars don’t
even bother about giving a proper definition of what they understand as ‘community’.®
Similarly to the sociologist, my goal here is not to give a detailed definition of what a
community is but to outline avenues for further reflexions since one of the aims of this
dissertation is to provide new ideas for a better definition and understanding of communities

in the early modern period.

' Raymond Williams, Keywords: A Vocabulary of Culture and Society (Oxford: Oxford University Press, 1985),
23; Quoted in: Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 1.

? Peter Burke, Languages and Communities in Early Modern Europe (Cambridge: Cambridge University Press,
2004), 5; Quoted in: Halvorson and Spierling, ‘Introduction: Definitions of Community in Early Modern
Europe’, 1.

3 Cherry Schrecker, La communauté: histoire critique d’un concept dans la sociologie anglo-saxonne, Logiques
sociales (Paris: L’Harmattan, 2006), 11.

* “études d’ensembles sociaux, plutot hétérogénes par leur objet, leur forme et leur valeur scientifique,
auxquelles les auteurs attribuent pour les circonstances, le nom de “communauté””, in Ibid., 12.

> Ibid., 15. On this issue most of the writers refer to the distinction between Gemeinschaft and Gesellschaft
formalized by the German sociologist Ferdinand Tonnies in his book first published in 1887. See: Ferdinand
Tonnies, Community and Civil Society (Cambridge: Cambridge University Press, 2001); Williams, Keywords,
76; Halvorson and Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’, 3; Shepard and
Withington, ‘Introduction: Communities in Early Modern England’, 3; Schrecker, La communauté, 23-24.

% Schrecker, La communauté, 21.

10
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In sociological terms, the community is “a concrete entity based on direct relations™'. Thus
the community is either “a social and localised group subject to an empirical study” or “a part
of the social structure, an intermediary element between the individual or the family and the
society”.? The two key elements in defining the community are: place and social relations.’
From this objective community, the community of the researcher, we can move towards the
subjective community, the community of its members. For the members of a community, the
elements that define their community implement geographic and behavioural boundaries that
contribute to establish a separation between “us” and “them”.* These elements of definition
contribute to create an internal cohesion based on symbolic media and institutions, activities
and circumstances.” The community members are not necessarily aware of “the symbols of
the expression of their community”.® They are often analytical tools created by the researchers
to explain behaviours and activities in a community for which they are a given. The fact that
the concepts sometimes precede the analysis of a group of people or are only analytical tools
disconnected from individuals’ reality is for Raphael Samuel and Gareth Stedman Jones a
short-coming in the sociological field and at risk for historians who should be very cautious
when resorting to sociology.” The conceptual definition of community given in this
introduction isn’t a strict and definitive definition. On the contrary, it is only a starting point
for both the author and the reader. Only a thorough empirical and analytical study of the
sources will help us to understand how communities are shaped both by material and

immaterial conditions.

Two important books which dealt with early modern community were published in the 2000s:
Karen E. Spierling and Michael J. Halvorson’s Defining community in early modern Europe
and Phil Withington and Alexandra Shepard’s Communities in early modern England.® In
their introductions, the editors expressed the idea that a community should be understood at
the level of its members and in the historical fields, of its contemporaries, the modern

historians use the ‘community’ as a research tool and eventually, the meaning of community

1 e

une entité concréte basée sur des relations directes”, in Ibid., 22.

> 1bid., 21.

3 “I’espace et la relation sociale”, Ibid., 22.

*Ibid., 35.

> Ibid., 35, 42.

6 “la symbolique de I’expression de leur communauté”, in Ibid., 44; Anthony P. Cohen, The Symbolic
Construction of Community (London: Routledge, 1985).

7 Raphael Samuel and Gareth Stedman Jones, ‘Sociology and History’, History Workshop Journal 1, no. 1 (20
March 1976): 6-8.

¥ Michael Halvorson and Karen E. Spierling, Defining Community in Early Modern Europe (Ashgate, 2008);
Alexandra Shepard and Phil Withington, eds., Communities in Early Modern England: Networks, Place,
Rhetoric (Manchester: Manchester University Press, 2000).
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evolved through time therefore, there is a certain amount of futility in trying to establish a
strict and inflexible concept.' In the historical field, there are two ways — at least — to define
‘community’. The first way is to look at how communities have been studied in the past by
historians and to identify the common denominator(s) in these studies. In doing so, Phil

(134

Withington and Alexandra Shepard explains that ‘““community’ has been appropriated by
historians to denote sets of organic, hierarchical and consensual social relations with
implicitly conservative undertones”, for example, “the gentry-dominated ‘county
communities’” but “[a]t the other end of the spectrum, community’s ‘implications of
comprehensiveness and neighbourliness’ have been used to encapsulate a quite contrary,
radical tradition of resistance and social conflict”.? The second way is to propose a definition
based on social interactions. Karen E. Spierling and Michael J. Halvorson define the early
modern community as “a group of people who perceived themselves as having common
interests and, thus, a common identity or self-understanding”.’> The first definition based on
the historiographical traditions seems to grant more importance to the contemporaries’ self-
definition of ‘community’ but it also implies more ideological involvement from the historian

than the second definition which is mostly a sociological definition of ‘community’ and can

therefore serve as a tool — which can in turn be used ideologically by the historian.

In this dissertation, the aim is to analyse the “direct relations” of the Shetlanders in the 18"
century. Therefore, I have circumscribed a “social and localised group” upon which 1 will
carry out an empirical and analytical analysis. Socially, this group is composed of small
landowners — those who don’t possess any land in another locality than where they live —,
tenants and any other men and women living in Shetland who are not members of the clergy
or of the landed and merchant élite. The study is circumscribed to the archipelago of Shetland
but this geographical circumscription is mostly a question of feasibility” more than a research
statement. Indeed, even though a community is set on a territory, this area only becomes a

community through shared experiences of people who live there.’

Similarly, Aud Mikkelsen Tretvik explains in her book on local and regional history how the

area where a community lives is “geographically limited” and has “common

' Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 2, 6; Halvorson and
Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’, 1, 19-21.

* Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 3.

® Halvorson and Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’, 2.

* Schrecker, La communauté, 26.

’ Harvey W. Zorbaugh, The Gold Coast and the Slum (Chicago: The University of Chicago Press, 1929), 222—
23; quoted in: Schrecker, La communauté, 29.
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political/administrative primary institutions” and is also an area that “may be intertwined

9 1

socially, economically and culturally”.

The notion that “community and place are often compatible” doesn’t mean that they are
“coterminous”,” indeed “there is a growing body of recent work that looks at community at
the national level, or at communities that cross regional or national borders”.® Karen E.
Spierling and Michael J. Halvorson eventually write that “the least-conflicted and most
coherent early modern communities were often those whose members were widely
dispersed”.* The importance of such a ‘network community’ is complementary to the idea that
“individuals can and usually do belong to a number of different communities”.” These
different communities can be analysed as “intermediary communities”.® That is all the
communities from the individual or family to the more global society: farm, fishing booth,
hamlet, village, scattald, parish and county. These communities are local communities,
communautés de proximité.” They can also be non-local communities, communautés sans
proximité. In these communities the territory doesn’t play a key role, a common activity or
interest is the structuring point of these communities. For Barry Wellman, “[s]earch[ing]
community ties in an area and not in a network could lead researchers to focus their attention
on local phenomena and stability at the expense of long distances and mobility”.® The
definition of the early modern communities lies in between these two acceptations of the
communities: a type of community based on localness and another type of community based

on common activity and interest. These two types can actually overlap each other.

The analysis of changes in communities was done by sociologists — and historians to a certain

extant’ — in order to show the negative disintegration of communities. Cherry Schrecker

' “Lokalsamfunn er eit geografisk avgrensa busetnadsomrdde med visse felles politisk/administrative

primarinstitusjonar der innbyggjarane har mangesidig kontakt med kvarandre. Omradet kan vere samansett
sosialt, skonomisk og kulturelt. Kontakten er normalt hyppigare internt enn pa tvers av omradegrensene, og
mellom innbyggjarane finst det eit opplevd felleskap med bade positive og negative forteikn.”, in Aud Mikkelsen
Tretvik, Lokal Og Regional Historie (Oslo: Samlaget, 2004), 9.

* Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 7.

3 Halvorson and Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’, 3.

*Ibid., 22.

> Burke, Languages and Communities in Early Modern Europe, 6; Quoted in: Halvorson and Spierling,
‘Introduction: Definitions of Community in Early Modern Europe’, 11.

8 Schrecker, La communauté, 21.

7 Ibid., 18.

¥ Ibid., 30.

’ When he describes the renewal of sociability studies in the French historiography, Jean-Pierre Gutton writes:
“Il entre d’abord dans cet engouement le souci contemporain de redécouvrir la “vie associative”, comme nous
disons. La solitude de ’homme moderne, isolé dans la vie grouillante de ses semblables ignorés, trouve un
antidote dans l’attachement sentimental aux voisinages des campagnes d’autrefois. Et 1’historien, une fois de
plus, est témoin de son temps, reflet des préoccupations de son époque. [...] Le souci de retrouver la chaleur de
la vie rurale permet sans doute de comprendre le succés auprés d’un large public de livres consacrés a
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seems never to be used unfavourably”.' The sociologist

% ¢

explains that the word ‘community
keeps on explaining that “the authors of community studies [...] seek very often either to
defend or to restore the studied community”.” A similar type of behaviour is observed in

island studies’ scholars and will be detailed in the Introductory Chapter.

The understanding of the word ‘community’ differs from a national tradition to another. Since
this dissertation draws on various historiographical traditions, it seems important to remind
the reader of these traditions and their understanding of ‘communities’. Firstly, it appears that
in France, in Norway and in Scotland, and most generally in Europe, the study of
communities in the past owes a lot to the development of sociology, ethnology, anthropology
and social psychology.” Today sociology, ethnology and anthropology are three distinct
sciences but when the first community studies were carried out the differences between
sociology and anthropology were not clearly identified.* Secondly, the development of rural
history in France and in Norway owes a lot to the changes in sociology and ethnology. In
France and in Norway, the Durkheimian sociology had a great influence on the institution that
transformed the writing of rural history: the Amnales in France and the Institutt for
sammenlignende kulturforskning, Institute for Comparative Research in Human Culture, in

Norway. :

Montaillou, village occitan ou aux Mémoires d’un paysan du pays bigouden de la fin du XIx° siécle.”, in Jean-
Pierre Gutton, La Sociabilité Villageoise Dans La France d’Ancien Régime (Paris: Hachette, 1998), 8. Similarly,
“David Underdown, while noting that ‘[w]e should not sentimentalize the pre-capitalist village community’,
argues that in the sixteenth and seventeenth centuries communal ideals and ‘important unifying bonds’ of ‘still
functioning communities’ were compromised by ‘profoundly unsettling social and economic changes’.”, in
Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 4.

' Williams, Keywords, 76; Quoted in: Schrecker, La communauté, 9; Shepard and Withington, ‘Introduction:
Communities in Early Modern England’, 2.

> “Les auteurs des community studies [...] cherch[ent] trés souvent soit a défendre, soit a restaurer la
communauté étudiée.”, in Schrecker, La communauté, 14.

? Halvorson and Spierling, ‘Introduction: Definitions of Community in Early Modern Europe’, 1.

* Schrecker, La communauté, 14.

* Emile Durkheim and his followers built a criticism of history at the beginning of the 20" century. Emile
Durkheim, founder of the journal L ’Année Sociologique, had wished to make the sociology as “the unified social
science in which the views and types of approaches from different disciplines would merge in order to access a
scientific status”. The Durkheimian criticism is illustrated by an article published in the Revue de Synthése
Historique by the sociologist, Frangois Simiand in 1903. The article called “Méthode historique et science
sociale” was a manifesto in itself. Frangois Simiand established a programme in order to place history within the
field of social sciences. In this article, Frangois Simiand criticised openly the “historising” history, [ histoire
“historisante”, also called positivist. He disagreed with the Ecole Méthodique. In Frangois Simiand’s idea “an
isolated fact doesn’t mean anything”. Only its problematisation and its integration into series could help to
evaluate changes and relations. The French sociologist condemned the historians’ subjection to the political fact,
“political idol”, the individual fact, “individual idol” and the origins’ fact, “chronological idol”. Marc Bloch and
the Norwegian historians worked with Durkheimian scholars. In Paris, Marc Bloch was a student of Emile
Durkheim at the ENS. At Strasbourg, Marc Bloch worked with the Durkheimian sociologist, Maurice
Halbwachs, specialist of the social role of memory. Afterwards Maurice Halbwachs was even appointed in the
editorial committee of the Annales. Later in his life, Marc Bloch acknowledged that the Durkheimian journal
L’Année Sociologique highly influenced his work. The Institute for Comparative Research in Human Culture
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Jean-Claude Schmidt, successor of Jacques Le Goff at the head of the Groupe
d’anthropologie historique de [’Occident medieval (GAHOM) founded in the 1978, explains
how historical anthropology developed in a double social context of “relativisation of Western
values, which leads to take a greater interest in non-Western societies studied by
anthropologists and an increased attention towards traditional European societies (including
peasants) who seem to fade with industrialisation and urbanisation”." And in 1979, Jean-
Pierre Gutton writes that “[o]ther sciences, anthropology, folklore, sociology, also presided
over the birth of the history of village sociability. The sociological literature devoted to
Comtadin or Breton villages is exemplary in this regard”.” Today, French rural historians and
archaeologists maintain a strong connection with ethnology: Samuel Leturcq writes that his
“historical study is strongly oriented by ethnographical and geographical preoccupations™
and Sylvain Burri has achieved a PhD dissertation in ethno-archaeology.* In Norway, Rigmor

Frimannslund,’ the first student of ethnology in Norway,® and in Sweden, the ethnologist

Sigurd Erixon contributed both greatly to the development of rural history.” The development

was also highly influenced by the Durkheimian sociology. Alf Sommerfelt, linguist member of the Institute, had
attended the course of the eminent Durkheimian linguist, Antoine Meillet, at the Sorbonne. Linda Holméas notes
that the Durkheimian influence is even easier to grasp when one looks at the list of researchers who were invited
to give conferences at the Institute. During the 1920s and the 1930s, some of them belonged to the “circle” of
L’Année Sociologique. The linguist, Antoine Meillet, was invited in 1924; the ethnologist, Marcel Mauss, in
1925; Marc Bloch in 1928; the sociologist Paul Fauconnet and the sinologist Marcel Granet were both invited in
1936. (See: Burguicére, André. « Histoire d’une histoire : la naissance des Annales. » Annales. Economies,
Sociétés, Civilisations 34, n° 6 (1979): 1347-59; Burke, Peter. The French Historical Revolution: The Annales
School, 1929-89. Stanford: Stanford University Press, 1990; Holmas, Linda. « Norwegian academics and their
contribution to international reconciliation and peace: the Institute for Comparative Research in Human
Culture. » In Academics as public intellectuals, édité par Sven Eliaeson et Ragnvald Kalleberg, 87-100.
Newcastle: Cambridge Scholars Publishing, 2008; Revel, Jacques. « Histoire et sciences sociales: les
paradigmes des Annales. » Annales. Economies, Sociétés, Civilisations 34, n° 6 (1979): 1360-76.)

" “une relativisation des valeurs des sociétés occidentales qui conduit a porter un intérét plus grand aux sociétés
extra-occidentales étudiées par les anthropologues et une attention accrue a 1’égard des sociétés européennes
traditionnelles (paysannerie notamment) qui semblent s’effacer avec 1’industrialisation et 1’urbanisation”, in
Nicolas Offenstadt, ‘Anthropologie historique’, in Les mots de [’historien, ed. Nicolas Offenstadt (Toulouse:
Presses Universitaires du Mirail, 2005), 10.

% “D’autres sciences, I’anthropologie, le folklore, la sociologie, ont aussi présidé & la naissance de 1histoire de la
sociabilité villageoise. Des ouvrages de sociologie consacrés a des villages comtadins ou bretons”, in Gutton, La
Sociabilité Villageoise Dans La France d’Ancien Régime, 9—10.

3 Samuel Leturcq, Un village, la terre et ses hommes: Toury en Beauce, Xlle-XVIle siécle (Paris: Editions du
CTHS, 2007), 45.

* Sylvain Burri, “Vivre de I'inculte, vivre dans I’inculte en Basse Provence centrale 4 la fin du Moyen Age:
Histoire, archéologie et ethnoarchéologie d’un mode de vie itinérant’ (PhD thesis, Université d’ Aix-en-Provence,
2012).

> Audrey Beaudouin, ‘Reider Almas, (Dir.), Norwegian Agricultural History, Trondheim, Tapir Academic Press,
2004, 365 P.’, Histoire et Sociétés Rurales, no. 40 (2013): 155.

6 Jan E. 1947- Horgen et al., ‘Studenten Som Kom For Faget’: Etnolog Rigmor Frimannslund (1911-2006): Et
Minneskrift, vol. 135 (Oslo: Novus, 2011).

7 Janken Myrdal, The Agrarian History of Sweden: From 4000 Bc to Ad 2000 (Lund: Nordic Academic Press,
2011), 11. It should be noted here that the Swedish ethnologist, Sigurd Erixon, collaborated intensely with the
French folklorist, Georges Henri Riviére, in the interwar period in the 20" century. They both contributed to the
development of “European (regional) ethnology”. This relationship is detailed in: Bjarne Rogan, ‘Une alliance
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of community studies in Scotland owes a great deal to Rigmor Frimannslund' and Sigurd

. 2
Erixon.

The meaning of the concept of ‘community’ varies between the different sociological
traditions. In France, the community is a “social group more or less circumscribed sharing a
unique feature, often embodied by institutional links (a religious community, the gay

”3

community, the North African community)”” while in the English speaking countries, it is a

“more disparate reality, composed of a set of people similar to each other because of origin,
circumstances, a fate or common interests”.* Furthermore the vitality of community studies is
different in France and in the English speaking countries. In the United States of America and
the United Kingdom, community studies started at the beginning of the 20" century when in
France we know only of a few community studies such as the study of the village of Plozévet
in Brittany.5 In the French historical tradition, the inhabitants’ community, communauté
d’habitants has a very distinct almost institutionalised meaning in the early modern period.
Jean-Pierre Gutton explains that the community is “nothing other than the tax parcel or

collection”,®

neglecting to take into consideration cultural or social relationships between
inhabitants. The importance of a common taxation in early modern communities will be

discussed in the dissertation.

If 1 consider my own research object “the communities in Shetland in the 18" century” in
these historiographical traditions, the role of mediator of the Scottish ethnologist, Alexander
Fenton is striking. He read both Norwegian and French ethnologists, such as Rigmor

Frimannslund’ and Per-Jakez Hélias,® and he wrote an ethno-history of the Shetland Islands in

fragile: Sigurd Erixon, Georges Henri Riviére et 1’ethnologie européenne d’avant-guerre’, Ethnologie francaise
Vol. 38, no. 4 (22 September 2008): 701-10.

! Alexander Fenton, ‘Ethnology as a Subject’, in An Introduction to Scottish Ethnology, ed. Alexander Fenton
and Margaret A. Mackay, vol. 1, Scottish Life and Society: Compendium of Scottish Ethnology (Edinburgh:
John Donald in association with the European Ethnological Research Centre, 2013), 317.

% Ibid., 14; Margaret A. Mackay, ‘Social Organisation’, in An Introduction to Scottish Ethnology, ed. Alexander
Fenton and Margaret A. Mackay, vol. 1, Scottish Life and Society: Compendium of Scottish Ethnology
(Edinburgh: John Donald in association with the European Ethnological Research Centre, 2013), 316.

3 “groupe social plus ou moins circonscrit partageant une caractéristique unique, trés souvent matérialisée par
des liens institutionnels (une communauté religieuse, la communauté homosexuelle, la communauté
maghrébine)”, in Schrecker, La communauté, 11.

* “réalité¢ plus disparate composée d’un ensemble de personnes assimilées les unes aux autres en raison
d’origines, de circonstances, d’un destin ou d’intéréts communs”, in Ibid.

> Ibid., 11-12; Edgar Morin, Commune en France: la métamorphose de Plozévet (Paris: Fayard, 1967).

% “La communauté n’est rien d’autre que la parcelle fiscale ou collecte. Ces circonscriptions sont attestées dans
les roles des aides dés le X1v° siécle, et jusqu’a la Révolution de 1789 elles resteront le cadre de la perception des
impositions royales et notamment de la taille.”,, in Gutton, La Sociabilité Villageoise Dans La France d’Ancien
Régime, 20.

7 Alexander Fenton, The Northern Isles: Orkney and Shetland (East Linton: Tuckwell Press Ltd, 1997), 666.

¥ Per-Jakez Hélias was not an academic ethnologist, however Le Cheval d’Orgueil was published for the
ethnology-anthropology oriented series “Terre Humaine” exactly 20 years after the publication of Claude Levi-
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the early modern period.' He was a very important figure in ethnology in Scotland where he

was “appointed to the first chair of Scottish ethnology in 1989”.% The archivist Brian Smith

holds an important place too. His Toons and Tenants is a seminal historical work on the life of

the rural communities. In the introduction, he writes that he “trace[s] the political economy of

Shetland’s rural communities over a long period: from the high middle ages to the brink of the
» 3

twentieth century”.” His contributions on the subject are significant — even though he doesn’t

define what is a rural community.

To sum up, I have chosen to start not with preconceived ideas or expressions when it comes to
communities in non-urban areas. I won’t talk, at first, about rural communities or religious
communities. The aim of this work is to propose a complex vision of community organisation
based on both a sociological definition of ‘community’ and the use of archives’ materials and
contemporaries’ words. Phil Withington and Alexandra Shepard have explained how in the
17"-century dictionaries, the definition or understanding of communitie evolved. This
semantic evolution illuminates social evolutions. These evolutions — semantic and social —
might, however, not be in synchrony. I have decided to use very specific words when needed
and to resort to the word ‘community’ or ‘communities’ when I speak less specifically and
refers mostly to social interactions in an undefined group. In the core of the dissertation,
specific communities will appear and they will be identified by more appropriate names.
Names that appear in the 18th-century archives: I will shed light on the ‘parishioners’ and the
parish community as well as on the °‘scattalders’ or ‘scat brethren’ and the scattald

community.

Since this dissertation focuses on the building of communities, there will be some subjects of
great interest that won’t be directly dealt with in this work. First of all, the question of social
hierarchy or stratigraphy within the community won’t be studied extensively. I will pin point
some individuals who held specific roles in their community but there won’t be any
systematic investigation on the hierarchy and relations of power in the community itself at the
exception of a social portrait of the south part of the parish of Dunrossness with the use of a

very specific source, the Quendale Judicial Rental of 1747. Secondly, I won’t investigate the

Strauss’ Tristes Tropiques in the same series; Per-Jakez Hélias, Le cheval d’orgueil: mémoires d’un reton du
pays bigouden, Terre humaine (Paris: Plon, 1975); Mackay, ‘Social Organisation’, 318.

! Fenton, The Northern Isles.

* Alexander Fenton and Margaret A. Mackay, ‘A History of Ethnology in Scotland’, in An Introduction to
Scottish Ethnology, ed. Alexander Fenton and Margaret A. Mackay, vol. 1, Scottish Life and Society:
Compendium of Scottish Ethnology (Edinburgh: John Donald in association with the European Ethnological
Research Centre, 2013), 60.

3 Brian Smith, ‘Introduction’, in Toons and Tenants, Settlement and Society in Shetland 1299-1899 (Lerwick:
Shetland Times Ltd, 2000), xii.
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laird-tenant relationship. In some ways, this work has already been done by Jonathan Wills in
his own PhD dissertation, Of laird and tenant, where he focused on the relationships between
the lairds and their tenants on the island of Unst in the 18" century.! Even though, as I shall
detail thereafter, I have also used sources produced by the lairds, I have considered that they
tend to distort our attention or as Mathieu Arnoux said in a talk on his book about peasantry
and growth in the Middle-Ages:* “when one sees a lord on the photograph, one doesn’t see

the peasants anymore™

. Thirdly, I won’t study the communities of Lerwick. There are, at
least, three reasons for this choice: 1) Lerwick society is more heterogeneous than the rest of
Shetland society, more people come and go and individuals had more specific activities
attributed to their names, it doesn’t necessarily mean that there is more complexity in
relationships in a more densely populated area but that there are more individuals’ analysis to
do, 2) this heterogeneity as well as the size of the town mean that archives materials are too
numerous and are beyond the scope of analysis of this thesis, 3) eventually, I consider
Lerwick as the only town in 18"-century Shetland. Even if Lerwick didn’t have the royal
burgh status — at the difference of Kirkwall, Orkney — it had a military fort as well as
garrisons stationing there from now and then in the 18" century. Jean-Pierre Gutton explains
that the existence of a curtain wall or defensive wall around the town is an important criterion
in defining a town in the Middle-Ages.* There was no defensive wall around the whole of
Lerwick in the 18" century, but the position of the fortress, even if “the fort was burnt by the
Dutch in 1673, and had been left derelict ever since”,’ gave a defensive character and made of
Lerwick a special place in Shetland, a town maybe. The fort was rebuilt in 1782. Fourthly,
even if I will study the different intermediary communities in Shetland I won’t spend too
much of my attention on the family and this for two reasons. The first reason is that working
on Shetland families in the 18™ century is rendered difficult by the absence of consistent
demographic sources. The second one is given by Cherry Schrecker who writes that “family

ties [...] create a community within the community. Generally speaking, these sub-

! Jonathan Wills, ‘Of Laird and Tenant: A Study of the Social and Economic Geography of Shetland in the
Eighteenth and Early Nineteenth Centuries, Based on the Garth and Gardie Estate Manuscripts.” (PhD thesis,
University of Edinburgh, 1975).

2 Mathieu Arnoux, Le temps des laboureurs: travail, ordre social et croissance en Europe, (Xle-XIVe siecle),
L’évolution de I’humanité (Paris: Albin Michel, 2012).

? “quand on voit un seigneur sur la photographie, on ne voit plus les paysans”, Mathieu Arnoux, ‘Le temps des
laboureurs: travail, ordre social et croissance en Europe, (XIe-XIVe siécle)’ (paper, Séminaire Actualité de la
recherche historique, Rennes, 16 January 2014).

* Gutton, La Sociabilité Villageoise Dans La France d’Ancien Régime, 17.

° Andrew Saunders, ‘Eighteenth Century Coastal Defence’, in Fortress Britain: Artillery Fortification in the
British Isles and Ireland (Liphook: Beaufort, 1989), 128.
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communities are not factors of division because, in turn, the different families are

. 1
interconnected.”
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NLS,-MS.1649 Z.03/43a. ‘Plan of Brassa Sound in the Southern Part of the Isles of Shetland, and Survey of the Grounds Adjoining to Fort
Charlotte by Andrew Frazer’, 1783. http://maps.nls.uk/military/record.cfm?id=321.

Plan 1: Fort Charlotte: Plan

4 >

"“[L]es liens familiaux [...] créent une communauté & I’intérieur de la communauté. De maniére générale, ces

sous-communautés ne sont pas facteurs de division car, a leur tour, les différentes familles sont liées entre
elles.”, in Schrecker, La communauté, 44.
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Geographical and environmental context

The Shetland archipelago is located in an area where two masses of salted water meet. The
islands are bordered on the east by the North Sea and on the west by the North Atlantic
Ocean, “they lie between the fifty-ninth and sixty-second degrees of north latitude, [...] and a
little west of the meridian of London™." The distance between the southern and the northern
points of the archipelago is roughly of 150 km. Its approximate distance with Bergen, on the
west coast of Norway, is of 360 km, with Edinburgh — the Parliament’s town of Scotland
today and in the 18" century, the administrative and cultural centre of Scotland —, it is of
477 km and with Aberdeen — an important harbour in the north of Scotland after the harbour
of Leith (Edinburgh) —, it is of 338 km. The north of Scotland and the islands of Orkney are at

about 150 km south of Shetland.’

" Arthur Edmondston, 4 View of the Ancient and Present State of the Zetland Islands; Including Their Civil,
Political, and Natural History; Antiquities and an Account of Their Agriculture, Fisheries, Commerce, and the
State of Society and Manners, vol. 1 (Edinburgh: John Ballantyne and Co., 1809), 1. The latitude and longitude
of the town of Lerwick, the main town of Shetland in the 18™ century, are of 60°09’ N and 1°09° W (See:

Shetland in Statistics (Lerwick: Shetland Islands Council, 2011), 3,
http://www.shetland.gov.uk/economic_development/documents/29523statisticpages 001.pdf.)
2 ‘Shetland in Statistics’ (Lerwick: Shetland Islands Council, 2011), 3,

http://www.shetland.gov.uk/economic_development/documents/29523statisticpages 001.pdf.
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Shetland: Location

Lerwick is Lat 60°09" N Approximate distances from Shetland
Lon 01°09" W in kilometres (statute miles)

Reykjavik
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‘Shetland in Statistics.” Lerwick: Shetland Islands Council, 2011, 3.
http://www.shetland.gov.uk/economic_development/documents/29523statisticpages 001.pdf.
Map 1: Shetland: Location
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The historical climate of the early modern period is known under the name of the Little Ice
Age (LIA).' This period “has been dubbed ‘The Little Ice Age’ because not only in Europe but
in most parts of the world the extent of snow and ice on land and sea seems to have attained a
maximum as great as, or in most cases greater than at any time since the last major ice age.””
The LIA affects north-west Europe differently in terms of location but the common thread is
colder and more variable seasons from year to year. Hubert Horace Lamb studied the climate
of central England and he estimated that the mean temperatures between 1700 and 1800 were
just 0.2 to 0.4°C below the average for 1900 to 1950.% The climate was slightly colder but the
important thing was that the frost period was longer and that could last until March or April
which had disastrous consequences on agriculture. In summer, the variations from year to
year were very important during the LIA.> These variations happening in central England can
be estimated as appropriate for Shetland as well.® Shetland is especially sensitive to climate
changes because it lies “close to the bathymetric boundary between deep oceanic water and
the Eurasian continental shelf, at a hydrographic junction of the North Atlantic and the North
Sea”’. Indeed, “[t]he North Atlantic Current (NAC) and the Shelf Edge Current (SEC) that pass
between Shetland and the Faroe Islands [exert] much influence over northern European
climate and high latitude maritime and terrestrial ecologies™®. Furthermore, “Shetland is
located in a zone of sensitivity to both cyclical shifts in atmospheric and oceanic circulation™.
In Shetland, the LIA meant a succession of dearth, sand blows on agricultural land and

extreme storminess.'’ Volcanic eruptions could also have produced a climatic shock which

' I"d like to thank Hervé Regnault and Olivier Planchon for reminding me that it is an important issue and for
lending me books on the question.

% Hubert Horace Lamb, Climatic History and the Future, vol. 2, Climate: Present, Past and Future (London:
Methuen & Co Ltd, 1977), 461-62.

3 Hubert Horace Lamb, ‘Climate in the Last Thousand Years: Natural Climatic Fluctuations and Change’, in The
Climate of Europe: Past, Present and Future, ed. Hermann Flohn and Roberto Fantechi (Dordrecht: D. Reidel
Publishing Company, 1984), 37.

*Ibid., 47.

> Ibid., 48.

6 Gerald F. Bigelow et al., ‘Researching Catastrophic Environmental Changes on Northern Coastlines: A
Geoarchaeological Case Study from the Shetland Islands’, Arctic Anthropology 42, no. 1 (2005): 90.

" Tbid., 89.

* Ibid.

? Ibid.

' Susan Knox, The Making of the Shetland Landscape (Edinburgh: John Donald Publishers Ltd., 2003), 7;
Bigelow et al., ‘Researching Catastrophic Environmental Changes on Northern Coastlines’; Hubert Horace
Lamb, Historic Storms of the North Sea, British Isles and Northwest Europe (Cambridge: Cambridge University
Press, 2005). Shetland’s climate is today a cold oceanic climate with high rainfalls in the months from January to
March and then from September to December with an average of more than 100 mm per month. The highest
temperatures occur during the months of June, July, August and September with an average daily mean between
10°C and 12°C. The sunniest days occur between April and August with a monthly average of more than 100
hours of sunshine, culminating in May with an average of 162 hours of sunshine. The wind is constant in
Shetland and blows every day at an average speed of 14.3 knots. There are, however, less windy periods between
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impacted on the growth conditions and led to harvest failures. That’s one of the solutions

proposed by Audun Dybdahl to explain the demographic crisis of the 1740s in Norway.'

Underneath the surface, the Shetland Islands hold an intermediary position between Scotland
and Norway.? Their bedrock geology is made of hard and old rocks which differentiates it
from the basalts of the Faeroe Islands.? The best description of Shetland’s geology is found in
Walter Mykura’s British Regional Geology: Orkney and Shetland.* Shetland’s “most striking
characteristic” is “its north-south elongation and the presence in the eastern half of the island
group of smooth north to north-east trending ridges with intervening partly drowned
valleys”.> Furthermore, “Shetland is divided into two geologically distinct parts [...] by a
major north-south trending fault which is termed the Walls Boundary Fault”.® In the north-
east of the island the rocks consist of metamorphic rocks and granites. In the west, the
bedrock geology is more varied. It includes “large masses of granite and diorite, some belts of
metamorphic rocks and a large area of highly folded sandstone and lava of Old Red
Sandstone age”.” In the south-east and western seaboard of the peninsulas forming north and
west Mainland, the rocks include “sandstones, flagstones and conglomerates of Old Red
Sandstone age”.® The best arable lands are located in the south-east and west mainland of the

archipelago where the sandstones favoured the development of arable land and human

settlements.” A proper knowledge of Shetland’s geology is important for several reasons: it

the months of May and August when the wind blows at around 11.5 knots. ‘(See: Shetland in Statistics (Lerwick:
Shetland Islands Council, 2011), 5-7,
http://www.shetland.gov.uk/economic_development/documents/29523statisticpages_001.pdf.)

" Audun Dybdahl, ‘Sult Eller Sykdom? Hva Var Arsaken Til Den Demografiske Krisen I Norge Forst P4 1740-
Tallet?’, Michael Quaterly, no. 11 (2014): 24. On Norwegian climate history, see also: Audun Dybdahl,
‘Klimatiske Sjokk, Uar, Sykdom Og Demografiske Kriser 1 Trondelag Pa 1600- Og 1700-Tallet’, Historisk
Tidsskrift 93, no. 2 (2014); Audun Dybdahl, ‘Uar 1 Trendelag’, Adresseavisen, 10 March 2011,
http://www.adressa.no/meninger/article1 601668.ece. Shetland’s climate is today a cold oceanic climate with
high rainfalls in the months from January to March and then from September to December with an average of
more than 100 mm per month. The highest temperatures occur during the months of June, July, August and
September with an average daily mean between 10°C and 12°C. The sunniest days occur between April and
August with a monthly average of more than 100 hours of sunshine, culminating in May with an average of 162
hours of sunshine. The wind is constant in Shetland and blows every day at an average speed of 14.3 knots.
There are, however, less windy periods between the months of May and August when the wind blows at around
11.5 knots.

? Walter Mykura, Derek Flinn, and Frank May, Orkney and Shetland, ed. Institute of geological sciences
(Edinburgh: Her Majesty’s Stationery Office, 1976).

* Alan Small, ‘Geographical Location: Environment and History’, in Shetland and the Outside World 1469-1969,
ed. Donald Withrington, Aberdeen University Studies 1 (Oxford: Oxford University Press for University of
Aberdeen, 1983), 20.

* Mykura, Flinn, and May, Orkney and Shetland.

> Ibid., 1.

% Ibid., 4.

"1bid., 1.

* Ibid.

? Small, ‘Geographical Location: Environment and History’, 21.
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gives information on the capability of agricultural soils in a specific location. Stone was
paramount in building houses and dykes in the 18" century and they worked as social
markers. Eventually knowing Shetland’s geology is also about knowing the history of
research in Shetland geology. The first geologists who visited Shetland at the end of the 18
century and at the beginning of the 19™ century wrote detailed accounts, not only of the
geology, but also of the life of those who inhabited these islands.' These accounts are primary

sources for this study.

The sedimentary deposits consist mainly of acidic ombrotrophic peat lands also called blanket
peat. They cover most of the archipelago: in the south they are found alongside coastal peaty
podsols and alongside brown soils with some gleys in the north, on the islands of Unst and
Fetlar. In the southern top, the sedimentary deposits are made of immature calcareous sands.’
In this area, erosion has been extremely important since the early modern period.” The blanket
peat covers range of hills. The Shetland Islands count 19 hills with a relative height of at least
150 m, most of them attaining almost 300 m. The highest hill is located on the northwest

peninsula of Northmavine: Ronas Hill’s summit culminates at 450 m above sea level.*

! Mykura, Flinn, and May, Orkney and Shetland, 11-14; Derek Flinn, Travellers in a Bygone Shetland: An
Anthology (Edinburgh: Scottish Academic Press, 1989), 54—68, 90—103.

* David Spence, Shetland’s Living Landscape: A Study in Island Plant Ecology (Sandwick: Thule Press, 1979),
21.

3 Bigelow et al., ‘Researching Catastrophic Environmental Changes on Northern Coastlines’.

* Small, ‘Geographical Location: Environment and History’, 21.
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Map 2: Shetland: Geology
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Spence, David. Shetland’s Living Landscape: A Study in Island Plant Ecology. Sandwick: Thule Press, 1979, 21.
Map 3: Shetland: Sedimentary deposits

Down these hills and in the plains, burns, rivulets and lochs are numerous. Shetland’s
hydraulic state is complex and extremely dense, indeed “[t]he relatively high rainfall, low
evaporation and generally impermeable rock lead to a highly developed surface drainage
network, but most of the drainage basins are small and there are no sizeable rivers”'. With
1,596 standing waters or lochs and 946 separate running water systems entering the sea — for
a total of 3,026 streams contained in these systems — the supplying of fresh water in the
islands is guaranteed — even if the water of some lochs is undrinkable because of peat

sediments.” The presence of fresh and drinkable water was essential in the early modern

" P. S. Maitland and R. H. Britton, ‘The Fresh Waters of Shetland: I. The Strategy of a Synoptic Resource
Analysis’, Scottish Geographical Magazine 101, no. 3 (1985): 151.

2 A A Lyle and R. H. Britton, ‘The Fresh Waters of Shetland: II Resources and Distribution’, Scottish
Geographical Magazine 101, no. 3 (1985): 157.

> Ibid., 158.

* Maitland and Britton, ‘The Fresh Waters of Shetland’, 163—64.
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period, at a time when the conservation of water in tanks or other containers was difficult.'
The highest concentration of standing waters is found on the glacially eroded plateaux of
Northmavine and Walls with predominantly lochs from 1 to 5 ha. Another high concentration
of standing waters is found in Yell and south Northmavine in the deep blanket peat with a
dense aggregation of peat pools with a size predominantly inferior to 1 ha.” Two lochs, Strom
in North Mainland and Cliff in Unst, have a size superior to 100 ha. They are both “long,
narrow, valley lochs™. Compared to the rest of the British territory, it seems that Shetland
holds the second position both in terms of number of standing waters per 100 km? and in

4
stream frequency.

Number of standing waters per km ? Stream frequency
Great Britain (estimated) 35 0.64
Outer Hebrides 208 1.80
Shetland 107 1.70

Maitland, P. S., and R. H. Britton. ‘The Fresh Waters of Shetland: I. The Strategy of a Synoptic Resource Analysis.” Scottish Geographical
Magazine 101, no. 3 (1985): 163.

Table 1: Comparison of the Shetland freshwater resource with Great Britain and the Outer Hebrides

3

What was growing on this acid blanket peat and in between these “widespread drainage
networks”?” Vegetation changes through time. Pollen analyses have been undertaken in
Shetland and they offer very interesting results on the history of vegetation in the
archipelago.® The study of P. D. Hulme and J. Shirriffs, The Late-glacial and Holocene
vegetation of the Lang Lochs Mire area, Gulberwick, Shetland: a pollen and macrofossil
investigation, provides interesting results for a specific location in Shetland.” Nevertheless,
the problem with such a study is the almost absence of data for the historical periods. Studies
of post-medieval pollen fossils in Shetland can be found in two studies of long-term

settlement in the Biggings on Papa Stour and in Kebister.® They outline the changes in the

vegetation cover in these two locations and underline the influence of human activities in the

! Thomas Chiron, ‘Les iles de Bretagne et leurs ressources en eau : trois siécles de gestion communale (XVIIIe-
XXe siecle)’, Annales de retagne et des Pays de ’Ouest. Anjou. Maine. Poitou-Charente. Touraine, no. 116-2
(30 June 2011): 121-39.
i Lyle and Britton, ‘The Fresh Waters of Shetland’, 158.

Ibid.
* Maitland and Britton, ‘The Fresh Waters of Shetland’, 163.
> Lyle and Britton, ‘The Fresh Waters of Shetland’, 164.
% A good summary of these studies is given in: Simon Butler, ‘Climate, Ecology and Land-Use since the Last Ice
Age’, in The Shaping of Shetland, ed. Val Turner (Lerwick: The Shetland Times Ltd., 1998), 3—11.
7 P. D. Hulme and J. Shirriffs, ‘The Late-Glacial and Holocene Vegetation of the Lang Lochs Mire Area,
Gulberwick, Shetland: A Pollen and Macrofossil Investigation’, New Phytologist 128, no. 4 (1 December 1994):
793-806.
% Barbara E. Crawford and Beverley Ballin Smith, The Biggings, Papa Stour, Shetland: The History and
Excavation of a Royal Norwegian Farm (Edinburgh: Society Antiquaries Scotland, 1999); Olwyn Owen and
Christopher Lowe, Kebister: The Four-Thousand-Year-Old Story of One Shetland Township (Edinburgh: Society
of Antiquaries of Scotland, 1999).
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disappearance of plant species such as in Papa Stour where the cutting of flaws led to the

disappearance of indigenous flower species in the 18" and 19" centuries.'

NASA. Shetland Islands (Landsat 7’s), 6 June 2004. earthobservatory.nasa.gov/IOTD/view.php?id=4546.
Figure 1: Shetland: Aerial Picture

At the beginning of the 18 century, 33 islands of the archipelago — out of more than 100 —
are inhabited.” The total area of Shetland is of 1,468 square kilometres® which means that the
18"-century density varied between 9.7 inhabitants/km? in 1755 and 16.7 inhabitants/km? in

1821.* The total length of Shetland’s coastline is approximately of 2,702 kilometres' and

! Crawford and Smith, The Biggings, Papa Stour, Shetland, 7.

* Thomas Gifford, An Historical Description of the Zetland Islands in the Year 1733. With an Appendix of
Hlustrative Documents (Sandwick: Thule Print Ltd, 1976), 1.

3 “Shetland in Statistics’, 4.

* James Gray Kyd, ed., Scottish Population Statistics Including Webster’s Analysis of Population 1755
(Edinburgh: T. and A. Constable Ltd., 1952); ‘Abstract of Answers and Returns under The Population Act, 1

Geo. IV. C. 94: Shire of Orkney and Shetland’, in Abstract of Answers and Returns under The Population Act, 1
Geo. V. C. 94, vol. Scotland, 1821, 524-26,
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“[blecause of the shape of the land mass no place is more than a few kilometres from the
sea”. Nevertheless not all the coastline is easily accessible for boats. There are numerous
cliffs, dangerous bays and complicated currents that render difficult the navigation and the

landing of boats in various areas of Shetland.’

Shetland's demography in the second half of the 18 century
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Graph 1: Shetland: demography in the second half of the 18™ century

http://histpop.org/ohpr/servlet/PageBrowser?path=Browse/Census%20(by%20date)/1821&active=yes&mno=7&
tocstate=expandnew&display=sections&display=tables&display=pagetitles&pageseq=562.

! “Shetland in Statistics’, 4.

? Maitland and Britton, ‘The Fresh Waters of Shetland’, 151.

3 Mykura, Flinn, and May, Orkney and Shetland, 3.
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Parish 1755 1760s |1770s |1780s |1790s |1801 1811 1821
Dunrossness, Sandwick and | 2,495 2,942 3,327 ]3,361 3,498 3,798
Cunningsburgh

(and Fair Isle)

Northmavine 1,009 1,109 |1,594 |1,657 |1,786 |2,045 |2,024 |2,264
Unst 1,368 1,853 1,988 [2259 |[2288 [2,598
Shetland 15,210 19,619 [22,379 (22,915 |26145

Gray Kyd, James, ed. Scottish Population Statistics Including Webster’s Analysis of Population 1755. Edinburgh: T. and A. Constable Ltd.,
1952. http://www.gro-scotland.gov.uk/files2/the-census/Webster final.pdf.

Jack, William. ‘Parish of Northmaven.” In The Statistical Accounts of Scotland 1791-1799, edited by John (sir) Sinclair, 12:346-68.
Accessed 1 December 2011. http:/stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Northmaving/.

Mill, John. ‘Parish of Dunrossness in Zetland.” In The Statistical Accounts of Scotland 1791-1799, edited by John (sir) Sinclair, 7:391-98.
Accessed 23 November 2011. http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Dunrossness/.

Mouat, Thomas, and James Barclay. ‘Island and Parish of Unst in Shetland.” In The Statistical Accounts of Scotland 1791-1799, edited by
John (sir) Sinclair, 12:182-202. Accessed 27 September 2012. http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Unst/.

‘Abstract of Answers and Returns to the Population Act, 51 Geo. III. 1811, Shire of Orkney & Shetland.” In Abstract of Answers and Returns
to the Population Act, 51 Geo. III. 1811, Scotland:496-97, 1811.
http://histpop.org/ohpr/servlet/PageBrowser?path=Browse/Census%20(by%?20date)/1811/Great%20Britain&active=yes&mno=5&tocstate=e
xpandnew&display=sections&display=tables&display=pagetitles&pageseq=529.

‘Abstract of Answers and Returns under The Population Act, 1 Geo. IV. C. 94: Shire of Orkney and Shetland.” In Abstract of Answers and
Returns under The Population Act, 1 Geo. IV. C. 94, Scotland:524-26, 1821.
http://histpop.org/ohpr/servlet/PageBrowser?path=Browse/Census%20(by%20date)/182 1 &active=yes&mno=7 &tocstate=expandnew&displa
y=sections&display=tables&display=pagetitles&pageseq=562.

‘Abstract of the Answers and Returns to the Shire of Orkney and Shetland.” In Abstract of the Answers and Returns Made pursuant to an
Act, Passed in the Forty-First Year of His Majesty King George III. Intituled, ‘An Act for Taking an Account of the Population of Great
Britain, and the Increase or Diminution Thereof.’: Enumeration, Part II. Scotland:534, 1801.
http://histpop.org/ohpr/servlet/PageBrowser?path=Browse/Census%20(by%?20date)/1801 &active=yes&mno=2 &tocstate=expandnew&tocse
q=9400&display=sections&display=tables&display=pagetitles&pageseq=first-nonblank.

Table 2: Shetland: Demography in the second half of the 18th century

All of these, geography, geology, hydrology, ecology, etc., had an influence on the life of the
Shetlanders in the 18™ century. Nevertheless, I won’t look at them throughout this dissertation
as deterministic factors but as Jorn @yrehagen Sunde coined it: “the Shetland landscape is a

1

landscape of opportunities and not of limitations” or in a less non-causal way: “Of course

there were limitations, but I will look at these natural conditions more as opportunities”.

! Jorn Gyrehagen Sunde, ‘Not a Stick of Wood - Trade Relations as the Core of Shetland-Norwegian Relations
up till the Mid 19th Century’, The New Shetlander, no. 253 (2010): 18.
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A brief history of Shetland before the 18th century

The first traces of human life in the Shetland archipelago date back to the Mesolithic period.
A shell midden has been dated in West Voe, Sumburgh, from 4320 to 4030 cal. BC. This shell
midden “can be identified with the 'fossil' oysters that George Low described digging for 'in
the seabank' at Sumburgh during his tour of Shetland in 1774”." During the Neolithic times,
the inhabitants of Shetland built heel-shaped chambered cairns. One of these cairns was built
on the top of Ronas Hill in Northmavine and was used by fishermen in the 18" century as a
landmark to navigate.3 In the site located near Sumburgh, Dunrossness, and called for the first
time “Jarlshof” by Sir Walter Scott in his novel the Pirate,” the main settlement dates from
the Bronze Age.” The brochs, typical features of the Shetland landscape, widely advertised
today in tourist guide books and quite extensively described by the 18"-century observers,
were built in the Iron Age.® The 18™-century observers described the brochs as “Pictish
» 7

house” or “Pictish castle”,” even if these structures aren’t Pictish, Picts’ sites could be located

on the same spots.®

The first Vikings raid started in Shetland at the end of the g™ century. Vikings started to settle
right after 800.° The literature on the question is extensive: Viking studies are an important
part of the scholarship written on Shetland. The Viking settlement led to the integration of
Shetland to the realm of Norway in the middle ages. The Jarl of Orkney had a direct power
from the king of Norway to govern Orkney and Shetland. Shetland was a skattland. The
Norwegian kingdom perceived the skat, the land tax, in Shetland as well as in Orkney, Iceland
and Faroe. The archipelago belonged to what can be considered as a Norse community: they
shared the same institutions, officials, similar customs and laws as well as the same language:

the Norn.'” Nevertheless, Scottish men started to emigrate to Shetland and Orkney before the

"N. D. Melton and R. A. Nicholson, ‘The Mesolithic in the Northern Isles: The Preliminary Evaluation of an
Oyster Midden at West Voe, Sumburgh, Shetland, U.K.’, Antiquity 78, no. 299 (2004); George Low, ‘Voyage to
Schetland’, in 4 Tour Through the Islands of Orkney and Schetland: Containing Hints Relative to Their Ancient
Modern and Natural History Collected in 1774, by George Low (Inverness: Melven Press, 1978), 186.

? Noel Fojut, Prehistoric and Viking Shetland (Lerwick: Shetland Times Ltd, 2006), 113.

3 Samuel Hibbert, 4 Description of the Shetland Islands, Comprising an Account of Their Geology, Scenery,
Antiquities, and Superstitions (Edinburgh: Archibald Constable and Co., 1822), 515.

* Sir Walter Scott, The Pirate, vol. 1 (London: Archibald Constable and Co.; and Hurst, Robinson, and Co.,
1822), 4.

> Fojut, Prehistoric and Viking Shetland, 49, 112.

% For example: Low, ‘Voyage to Schetland’, 181.

7 For example: Gifford, An Historical Description of the Zetland Islands in the Year 1733, 4.

¥ Fojut, Prehistoric and Viking Shetland, 127-29.

? Ibid., 89.

' Steinar Imsen, ed., The Norwegian Domination and the Norse World, C.1100-c.1400 (Trondheim: Tapir
Academic Press, 2010).
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end of the Dano-Norwegian rule in 1468/69. In 1468/69, the king of Denmark and Norway,
Christian 1 pawned the group of islands to the king of Scotland, James 111, as the dowry of his
daughter Margaret. The archipelagos were supposed to go back to the kingdom of Denmark
and Norway once the dowry properly paid: this implied that the local rules and culture were
not supposed to be modified by the Scottish government.' This changed in 1611, when the
Lords of the Privy Council of Scotland decided to abrogate the Norwegian laws in Shetland.

At the beginning of the 18" century, Shetland belonged to the kingdom of England, France,
Scotland and Ireland which had become a dual monarchy in 1603 when James 1v of Scotland
became James I, king of England, France, Scotland and Ireland.” In 1707, the Act of Union
promulgated the fusion of the two kingdoms in one kingdom and the suppression of the
Scottish Parliament and its fusion with the English Parliament in a Parliament of Great-
Britain in London.” In the Act of Union, clauses protected, among other things, the Scottish
Law and the Scottish established church, the Presbyterian Kirk.* In term of administrative
division, Shetland belonged to the earldom of Orkney and Lordship of Shetland since 1707
when Queen Anne, despite the Act of Annexation of 1669 turning the Shetland Islands into a
Crown dependency, transferred the islands of Orkney and Shetland to the Earl of Morton in
form of a feudal charter.” The Earl was elected Steward and Justiciar of Orkney and Shetland
and he could appoint deputies for the administration of justice. After the Union of 1707, Sir
Alexander Douglas of Eagleshay, Orkney, was co-opted as a Member of Parliament in June
1708 for the constituency of Orkney and Shetland. The constituency was a single-Member
seat after the Union.® In the beginning of the 18" century, the lordship of Shetland was
divided into 12 parishes belonging to the Presbytery of Shetland.’

" William P. L. Thomson, ‘The Marriage Treaty and the Pawning of the Islands’, in The New History of Orkney
(Edinburgh: Birlinn, 2008), 189-2015.

* Michel Duchein, Histoire de [’Ecosse (Paris: Fayard, 1998), 239; Frangois-Joseph Ruggiu, ‘L’émergence d’une
puissance impériale: les iles a I’époque moderne (du XVle siécle a I’aube du XIXe siécle)’, in Histoire des iles
Britanniques, ed. Stéphane Lebecq et al. (Paris: Presses Universitaires de France, 2007), 402.

3 Duchein, Histoire de I’Ecosse, 316-17; Ruggiu, ‘L’émergence d’une puissance impériale: les iles a I’époque
moderne (du XVlIe siécle a I’aube du XIXe siecle)’, 440—41.

* Duchein, Histoire de I’Ecosse, 317; Ruggiu, ‘L’émergence d’une puissance impériale: les iles a I’époque
moderne (du XVlIe siécle a I’aube du XIXe siecle)’, 440.

> William P. L. Thomson, ‘Tacksmen, Lairds and Udallers, 1615-1707°, in The New History of Orkney
(Edinburgh: Birlinn, 2008), 311; Frances J. Shaw, The Northern and Western Islands of Scotland: Their
Economy and Society in the Seventeenth Century (Edinburgh: John Donald Publishers Ltd., 1980), 22,
http://www.getcited.org/pub/102185118.

% David Wilkinson, ‘Orkney and Shetland’, in The History of Parliament: The House of Commons 1690-1715,
ed. D. Hayton, E. Cruickshanks, and S. Handley (Cambridge: Cambridge University Press, 2006).

7 Hew Scott, Fasti Ecclesiae Scoticanae. The Succession of Ministers in the Church of Scotland from the
Reformation. Synods of Ross, Sutherland and Caithness, Glenelg, Orkney and of Shetland, the Church in
England, Ireland and Overseas, vol. 7 (Edinburgh: Oliver and Boyd, 1928), 279.
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Map 5: Shetland: Parishes in the 18th century

! Note that Shetland should be positioned in the classical box since its geographical position is not adequate. It
obviously lies north of the Orkney archipelago.
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The following chronological outlines give a quick summary of the 17"- and 18"-centuries’

geopolitical and social situation in Scotland and Shetland.
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Why the 18th century?

The question of temporality, time-limits, changes and continuities came at the very start of
this dissertation project. For any early-modernists working on the Shetland Islands the period
going from the beginning of the 17" century to the early 19" century is extremely interesting.
Indeed, during this period major transformations affected the life of Shetland inhabitants: the
Scots Law was adopted at the expense of the Norwegian laws, the local courts were abolished
in favour of a more regional justice court, the udal lands were (for some scholars) feudalised
or at least they lost their original meaning, the sand blows destroyed agricultural land due to
extreme storminess, the rent from being paid in kind (butter and fish oil mainly) changed to
be paid in ‘fish’, individualised commons replaced progressively the extensive and communal
commons, the Norn language disappeared in favour of the English language, and the trade

with Dutch and German merchants faded away in favour of the British traders.

These changes which happened at different pace and had complex interactions are to be
understood in a national and European context that saw the strengthening of central
authorities and the development of the modern state, the development of the agriculturists’
thoughts and the Agricultural Revolution, the Enlightenment, the Industrious Revolution, and

the development of written culture.

Eventually, the idea is not to write a case-study but a localised history that offers possibilities
to seize the variations in temporalities of some events or changes that are most of the time
presented as uniform at a national or European level but when analysed at a local level they
tend not to correspond to the so-called academic chronologies. In that respect, I agree with
Keith Wrighton when he writes that “[t]he ‘community study’, then, at least at the micro-level
of a village or parish, provides insight into how ‘larger processes were experienced in
particular local societies, how they impinged upon individuals lives, and how the varied

b ”1

responses which they occasioned helped to shape their outcomes’.

To study and evaluate these changes, the chronological frame seemed quite obvious at first.
The study would start in 1611, when the Scottish Government prohibited Norwegian laws and
end in 1826 when the first division of commons happened in Shetland. This time-span
covered two centuries, the 17" century and the 18" century. These two centuries saw the

union of the Scottish and the English crowns in 1603 and the Union of Parliaments in 1707.

! Keith Wrighton, ‘The Politics of the Parish in Early Modern England’, in The Experience of Authority in Early
Modern England, ed. Paul Griffiths, Adam Fox, and Steve Hindle (Basingstoke: Macmillan Press Ltd., 1996),
12; Quoted in: Shepard and Withington, ‘Introduction: Communities in Early Modern England’, 6.
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Furthermore, this timeline could capture all the phenomena presented above and thus draw a
nuanced portrait of the cultural, social and economic life of communities. However,
considering the mass of documentation, this dissertation will focus on a long 18 century,
starting at the end of the 17" century when Presbyterianism was reaffirmed in Scotland and

finishing in 1826 when the first division of scattald happened in Shetland.
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The societal raison d’étre of this PhD dissertation

In the process of writing this dissertation, I decided that I wouldn’t use any oral sources since
even if I used the work of ethnologists I worked mainly on written sources. This focus on
written sources kept me away from 21%-century Shetlanders and from their narratives.
Nevertheless there is in this work as in any other historical work a strong presence of
contemporaries concerns or at least reflexions. In writing this dissertation, I remembered

1

Marc Bloch’s thoughts on “the question of the use of history”" and on the importance of

knowing the present to read history backwards® — that is the regressive method — in order to

be able to “restore its true direction”

. He wrote that “[t]here is, then, just one science of men
in time. It requires us to join the study of the dead and of the living™*. History is this science
but historians have to belong to the present and not live in autarchy.” Looking at the present
can help understand the setting in which decisions are taken and how these decisions affect
the life of people or make changes possible. I hope that this dissertation will provide, in
return, Shetlanders and other local communities with some elements to discuss various issues
concerning their life on the islands such as: their place in the European Union (fishing quota)
or in the United-Kingdom (the Scottish independence referendum), the question of udal law,
the question of living on an island in the 21* century, environmental issues and common

resources preservation (wind turbines and oil), and the protection of their cultural heritage

(free knitting lessons and music courses).

In Toons and tenants, Brian Smith shares the same goals. He writes that “[i]t is important for
Shetlanders to understand their history; but I hope that history can be instructive to others as
well”.® T have written above that some community studies’ scholars are community’s
enthusiasts and I will explain in the first chapter how island studies’ scholars can be
islophiles. In my case, I believe that writing this dissertation made me realise how being an
actor in its own place of life — city, village, island, mountain, etc. — matters not only for us as
individual human beings but also for our communities. However it is important to know what
are the different communities we’re involved with in order for them not be betrayed

‘Community’ just like ‘history’ can be used and some people don’t hesitate to pretend that the

! Marc Bloch, The Historian’s Craft (Manchester: Manchester University Press, 2004), 9.

2 bid., 37.

> Ibid.

* Ibid., 39.

> Ibid.

S Brian Smith, Toons and Tenants. Settlement and Society in Shetland 1299-1899 (Lerwick: Shetland Times Ltd,
2000), xiii.
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‘community’ thinks something or something else and most of the time it is never clear “what

9 1

and where this community is”.

' Brian Smith, ‘Community Pronouncement?’, The Shetland Times, 10 February 2012,

http://www.shetlandtimes.co.uk/2012/02/10/community-pronouncement-brian-smith/.
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“A Note on Scottish and English Money”"

In their seminal book Prices, food and wages in Scotland, A.J. S. Gibson and T. C. Smout
explain that

[a]fter 1603 [...] the pound Scots was fixed at one-twelfth of the pound sterling. This ratio
remained unchanged until in 1707 the pound sterling became the only pound recognized in Great
Britain and arrangements were made for calling in Scottish and English coins and reminting them
as the coinage of the United Kingdom. Nevertheless; the pound Scots continued to be used as a
unit of account in Scotland, particularly in rural areas, for some decades thereafter.”

The authors have decided “[to render] all prices and wage rates into pound Scots, even those
from the eighteenth century that were originally quoted in the source as pounds sterling (as in
the Statistical Account), in order to facilitate comparison over time.” This is also the choice
that I have made: throughout this thesis the prices and wages are given in pound Scots (£) —

and in sterling when indicated otherwise.

Scots Money Equivalent Sterling
1 penny (d.) 1/12 penny

12 pennies=1 shilling (s.) 1 penny

20 shillings=1 pound (£) 1 shilling 8 pennies

"A. J. S. Gibson and T. C. Smout, Prices, Food and Wages in Scotland 1550-1780 (Cambridge: Cambridge
University Press, 1995), xv.

> Ibid.

* Ibid.
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Chapter 1: Historiography, Sources and Methods

There were two books on the table, both of them open. One was old, Rachel Carson’s Silent
Spring. He knew it was one of the first books warning that the advance of Western civilization
constituted a threat to the future of the planet.’

Henning Mankell, The Troubled Man.

Shetland local or network communities lived in an environment made of both land and sea. In
order to appreciate Shetland communities, it is important to understand if it mattered that
Shetland was an archipelago.? In an article published in 1997, Robert E. Dewar explained that
scholars working on island communities should always ask themselves if the fact that they
worked on an island modified or had an influence on their own research.” Working on an

archipelago brings out specific issues that deserve to be treated in their own rights.

The first step is to assess what ‘archipelago’ means for the researcher. In this dissertation, the
archipelago is a geo-historic archipelago — and not a metaphoric one. The geo-historic
archipelago is a set of geographically close islands, socially, culturally, economically and
environmentally bound. In the 18" century, the islands of Shetland, as an archipelago, had the
same social organisation; they shared the same Norwegian cultural heritage and developed
within the Scottish realm their own cultural features; the whole archipelago acted as a
merchants’ and economic hub between the Atlantic Ocean and the North Sea; and eventually,
the islands’ milieu, though comparable from one island to the other, was different — a usual
bio-geographical setting.

This chapter explores the ways in which the study of Shetland communities offers
possibilities to reflect on the historian practice. It will be suggested that Island studies as such,
even if they provide considerable data and points of comparison, might not be the best angle
of approach for early modern island history. It is further argued that the perception of the
island as a laboratory is ineffective for early modern History and should be replaced by a
localised regional approach. It can be added that local historiography as well as local
materials offer an operating angle of approach. This chapter also provides the occasion to

come back on some issues touched upon in the introduction such as the involvement of island

' Henning Mankell, The Troubled Man (London: Vintage Books, 2012), 76.

* Here, I paraphrase Robert E. Dewar: Robert E. Dewar, ‘Does It Matter That Madagascar Is an Island?’, Human
Ecology 25, no. 3 (1997): 481-89.

> Ibid.
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and community scholars with their object of study and the relevance of this dissertation for

today’s society.

From Island Studies to Margin Studies

Insularity, insularism and islandness

Historians, geographers, social scientists but also French speaking or English speaking
scholars have different words to express different ideas about islands. In my opinion, three
specific words need a definition because they are understood with great variations in different
academic works. In 1997, Anne Meistersheim published a paper entitled: “Figures de 1’iléité,
image de la complexité...”. In this paper, she elaborates on the notion of islandness. But what
she also does is give proper definitions for three different words: insularité, insularisme and
iléité, respectively insularity,’ insularism and islandness. She explains that most of the time
the word insularité, insularity, covers also the meaning and reality of the two other words.
This confusion between insularity and insularism can be found in the Oxford English
Dictionary. Indeed, the OED defines “insularity” as:

1. The state or condition of being an island, or of being surrounded by water.
2. The condition of living on an island, and of being thus cut off or isolated from other people,
their ideas, customs, etc.; hence, narrowness of mind or feeling, contractedness of view.?

This two-fold definition is both geographical and socio-cultural but it is also quite

deterministic. The OED defines “insularism” as:

The quality of being insular, or of having the character which is developed by living on an island
detached from free intercourse with other people; esp. narrowness of ideas, feelings, or outlook.’

This definition is socio-cultural —deterministic as well — and is similar to the second meaning
of insularity. It exemplifies the fact that insularity and insularism are often used indifferently.
However, Anne Meistersheim advocates for stricter definitions, and in this dissertation, I will
follow her definitions. She defines insularity as a set of measurable realities, assessable from
figures or quantified data. The word insularity defines geographical and economical realities.*

Insularism reflects both socio-political and geographical phenomena and distinguishes the

! Comes from the French “insularité”; ‘Insularity, N.”, OED Online (Oxford University Press), accessed 19
é%ugust 2013, http://www.oed.com.distant.bu.univ-rennes2.fr/view/Entry/97223.

Ibid.
> “Insularism, N., OED Online (Oxford University Press), accessed 19 August 2013,
http://www.oed.com.distant.bu.univ-rennes2.fr/view/Entry/97222.
* Anne Meistersheim, ‘Figures de L’iléité, Image de La Complexité...’, in fle Des Merveilles, Mirage, Miroir,
Mpythe, Actes Du Colloque de Cerisy Du 2 Au 12 Aout 1993 (Paris: L’Harmattan, 1997), 109.
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peculiar institutions of the island. Therefore insularism defines political and institutional
realities.! The words iléité and its English counterpart, islandness, don’t appear in dictionaries
but they appear in the writing of island studies’ scholars.”> They are neologisms specially
created to understand a deeper layer of the life on islands. Anne Meistersheim defines iléité as
the experience of the insular inhabitants, their culture, their imagination and their behaviours,
all of them induced by the insular space. The islandness is the “quality of the perception and

behaviour influenced by the specific shape of the insular space”.’

These definitions are broad and they don’t eliminate all the difficulties that arise when one
studies islands. Indeed, in an article published in 2006, Pete Hay’s first line starts with the
following question: “Is a coherent theory of islandness possible?”.* This question refers to the
various difficulties encapsulated in the theory of islandness. In his Editorial of the Island
Studies Journal, Godfrey Baldacchino writes that “the core of ‘island studies’ is the
constitution of ‘islandness’”.” Needless to say that islandness is still a notion — and a word —
hotly debated. However these three words and their broad definitions give us the possibility to
organise our thoughts on insular life, they are a point of departure and they shouldn’t be fixed

categories. The archive materials might challenge them.

Eventually, the neologism islophilia® — formed on islo- (isle, island) and —philia (Ancient

997

Greek for “love of or liking for”") should be defined because some Island Studies scholars call

themselves islophiles. Islophilia means the love of islands and the islophile loves islands.

Island studies

Are all Island Studies scholars islophiles? 1t is a difficult question to ask and I don’t know if
it’s relevant for the following analysis but what is certain is that this islophilia might

encourage some scholars to follow ideas that might be scientifically inaccessible. Pete Hay

"bid., 110.

? Respectively no definition in the Dictionnaire de I’Académie francaise or in the Oxford English Dictionary in
August 2013.

3 “qualité de la perception et du comportement influencés par la forme spécifique de I’espace insulaire”, in
Meistersheim, ‘Figures de L’iléit¢, Image de La Complexité...’, 110.

* Pete Hay, ‘A Phenomenology of Islands’, Island Studies Journal 1, no. 1 (2006): 19.

3 Godfrey Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, Island Studies Journal 1, no. 1 (2006):
9.

% Stephen A. Royle, ““Small Places like St Helena Have Big Questions to Ask”: The Inaugural Lecture of a
Professor of Island Geography’, Island Studies Journal 5, no. 1 (2010): 20.

7 “Philia, Comb. Form’, OED Online (Oxford University Press), accessed 19 August 2013,
http://www.oed.com.distant.bu.univ-rennes2.fr/view/Entry/142417.
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writes that “[p]erhaps, though, as ‘islophiles’ we will ourselves to pursue in vain the alluringly

unattainable” [Hay’s italics].'

Islands Studies are based on at least one idea, the fact that “island(ers) have a sufficient
commonality to warrant looking at them comparatively, justifying a systematic ‘island

. . 2
studies’ perspective.”

Island Studies is addressed to research into island communities — social entities that have both
an insular condition, being surrounded by sea, and, usually, a connectivity, produced by the

use of the sea as a means of navigating between islands and/or mainlands®

Islands Studies scholars or Nissology scholars as well aslislandology scholars* come from a
variety of academic backgrounds. They are anthropologists, ethnologists, writers, artists,
geographers, historians, archaeologists and psychologists. There is at least one common
thread between these people: they mostly work on the representation of islands and insular
life in the modern times. Archaeologists or historians work on earlier historical periods but
they aren’t many and they have worked on very specific issues such as questions of power —
the Mediterranean islands in the Antiquity —, distance — the Pacific Islands from Prehistoric
times to nowadays — or representation — Islands in literature. I won’t provide the reader with a
comprehensive and detailed bibliography of these works. There are, however, two journals
which can provide this kind of information: the Island Studies Journal and Shima: The

International Journal of Research into Island Cultures.” In a context of international debates

! “qualité de la perception et du comportement influencés par la forme spécifique de ’espace insulaire », in Hay,
‘A Phenomenology of Islands’, 20.

? Godfrey Baldacchino, ‘Islands — Objects of Representation’, Geografiska Annaler Series B: Human
Geography 87, no. 4 (December 2005): 247., quoted in Hay, ‘A Phenomenology of Islands’, 19-20.

* Philip Hayward, ‘Aquapelagos and Aquapelagic Assemblages. Towards an Integrated Study of Island Societies
and Marine Environments’, Shima: The International Journal of Research into Island Cultures 6, no. 1 (2012):
1.

* Grant McCall, “Nissology: The Study of Islands’, Journal of the Pacific Society 17, no. 2-3 (1994): 1-14.,
quoted in Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 10. Already in 1982, Abraham A.
Moles, psychologist, had published an article entitled “Nissonologie ou science des iles”; see: Abraham A.
Moles, ‘Nissonologie Ou Science Des iles’, L Espace Géographique, no. 4 (1982): 281-89.. In 2014, Marc Shell
added the word ‘islandology’ to the vocabulary of nissology and island studies. His book, Islandology:
Geography, rhetoric, politics is, according to James E. Rendall, “an ambitious and comprehensive review of the
etymology, history and philosophy of islands, as reflected in the humanities” (Marc Shell, Islandology:
Geography, Rhetoric, Politics (Stanford, California: Stanford University Press, 2014); James E. Randall, ‘Marc
Shell (2014). Islandology: Geography, Rhetoric, Politics. ~ Stanford CA: Stanford University Press. 392pp,
ISBN: 978-0-8047-8629-4. US$35.00.’, Island Studies Journal 10, no. 1 (2015): 123.).

5 The Island Studies Journal is a scholarly online journal which is, since 2012, the official journal of the
International Small Islands Studies Association (ISISA). Its institutional home is the Institute of Island Studies at
the University of Prince Edward Island (UPEI), Canada. The editor-in-chief is Godfrey Baldacchino (‘Island
Studies Journal’, IslandStudies.ca, accessed 20 August 2013, http://www.islandstudies.ca/journal). He holds the
Canada Research Chair in Island Studies at the UPEI where he is also an Associate Professor in the Department
of Sociology and Anthropology (‘Godfrey Baldacchino’, University of Prince Edward Island, accessed 20
August 2013, http://mais.upei.ca/gbaldacchino). The first issue of the Journal was published in May 2006. The
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and conferences in Island Studies, these journals show the existence and the excellence of an
extensive literature in the heuristic and phenomenology of islands as well as theories and
methodologies in Island Studies. However the papers published in these journals are too often
ahistorical and maybe, even, a little deterministic. It seems that islands always were and
always will be even though their perception and representation greatly changed through time
as Karine Salomé explains in her work,' and their geographical realities can also have
changed through time which is what David Barrowclough explained in an article published in
Shima in 2010. Ely was an island at some point in its past and this might have influenced its

society even after it had lost its insularity.?

The historicity of island lacks in the approach of these two journals, even if in the case of
Shima, one of the aims of the journal is to understand the historical development of island
societies.” Shima and the Island Studies Journal are similar in their main perspective: they are
21%-century journals involved in local development, and even more precisely in the local
development of small islands. This perspective is visible in Adam Grydehej’s PhD
dissertation when he refers to the two journals and explains that “island studies’ broader
research into the intersections of culture, economy, and geopolitics [does] inform out perspective
on Shetland’s place in the world”.* The Editorials of these two journals abound with references
to the importance of islands in our societies, on the planet, for ecological reasons, cultural
reasons, and so on. In the Editorial of the Island Studies Journal, Godfrey Baldacchino writes
that “[t]he synergetic outcome of these two features [potential laboratories and peripherality]
is to propel islands as sites of innovative conceptualizations, whether of nature or human

enterprise, whether virtual or real”.” While Philip Hayward writes that Shima “has been

second journal is Shima. The International Journal of Research into Island Cultures. It is a peer-referred online
journal and is facilitated by the Division of Research, Southern Cross University, Australia. The editor-in-chief
is Philipp Hayward. He is a Professor at the Southern Cross University. He is an active researcher in Island
Studies, local culture and tourism (‘Philip Hayward’, Official, Sourthern Cross University, accessed 20 August
2013, http://works.bepress.com/philip_hayward/). The first issue was published in April 2007, less than a year
after the first issue of the Island Studies Journal. While the Island Studies Journal is the official journal of the
ISISA, Shima refers more directly to another small island organisation: the Small Island Cultures Research
Initiative (SICRI) (‘Shima: The International Journal of Research into Island Cultures’, Shimajournal.org,
accessed 20 August 2013, http://www.shimajournal.org/).

! Karine Salomé, Les iles bretonnes: une image en construction (1750-1914), Histoire (Rennes: Presses
universitaires de Rennes, 2003).

? David A. Barrowclough, ‘Expanding the Horizons of Island Archaeology. Islandscapes Imaginary and Real,
Ely: The Case of the Dry Island’, Shima: The International Journal of Research into Island Cultures 4, no. 1
(2010): 27-46.

? “An Introduction to Island Culture Studies’, Shima: The International Journal of Research into Island Cultures
1, no. 1 (2007): 2.

* Adam Grydehej, ‘Historiography of Picts, Vikings, Scots, and Fairies and Its Influence on Shetland’s Twenty-
First Century Economic Development’ (PhD thesis, University of Aberdeen, 2009), 28.

* Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 6.
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established to serve as a publication platform for researchers and activists concerned with
various aspects of island cultures”.' Maybe Godfrey Baldacchino and Philip Hayward aren’t

activists but they are, at least, engaged in a fight for insular local development.

This criticism of ahistoricism and positive preconception of the researchers on island life is
comparable with the position of the community studies’ scholars who might use a fixed
definition of ‘community’ without considering its evolution through time and the historical
context in which they observe a community and in the mean time they tend to have a positive

opinion on community life and deplore its disappearance.

“The necessity of margins”z

One of the main problems for the historian is that comparing islanders such as proposed by
Godfrey Baldacchino® might be relevant for the 20™ and 21 centuries but it’s not necessarily
the case for the earlier periods. For the historians, the singularity of the island is not
necessarily brought by its shape but by the discourses and the practices induced by its shape.
These discourses and practices evolved through time. In his article ‘Not continents in
miniature: islands as ecotones’, John R. Gillis writes that “[h]ow islands are perceived varies
from culture to culture and over time within cultures”.* Most importantly, these discourses
and practices were not the sole preserve of islands or islanders; other environments knew the

same. This is for example the case of mountains. In her PhD dissertation, Emmanuelle

Charpentier explains how

Laurence Fontaine, in her study on the societies of the high valleys of the western Alps,
discusses the difficulty to write the history of mountains and of their perception because of the
representations that these areas carry [...]. An interest in the coast means adopting the same
approach and proceeding immediately to a deconstruction of the representations that value the

coast so much today.’

! < An Introduction to Island Culture Studies’, 3.

2 John R. Gillis, ‘Not Continents in Miniature: Islands as Ecotones’, Island Studies Journal 9, no. 1 (2014): 164—
65.

? Baldacchino, ‘Islands — Objects of Representation’, 247., quoted in Hay, ‘A Phenomenology of Islands’, 19—
20.

* Gillis, ‘Not Continents in Miniature: Islands as Ecotones’, 158.

> “Laurence Fontaine, dans son étude sur les sociétés des hautes vallées des Alpes occidentales, évoque la
difficulté qu'il y a a écrire I'histoire des montagnes et de leur perception, en raison des représentations dont ces
espaces sont porteurs [...] S'intéresser au littoral suppose d'adopter la méme démarche et de procéder, d'emblée,
a une déconstruction des représentations qui le valorisent tant aujourd'hui.”, in Emmanuelle Charpentier, ‘Le
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Emmanuelle Charpentier further details how the geographers were the first to deconstruct
these representations of the mountains. Historians came after and they worked both on
mountains and on the coast. In The Lure of the sea: Discovery of the Seaside in the Western
World, 1750-1840," Alain Corbin explains how the coasts became an object of attraction for
the élite in the 19™ century after they had been for centuries an object of repulsion.” In 2009,
an international conference entitled “Sea and mountains in European culture (16™-19™
century)” put an emphasis on the reciprocal character of sea and mountains in the European
culture. In his introductive paper, Alain Cabantous explains how “sea and mountains appear
as “teratological reservoirs”, inhabited with monsters and evil presences, sometimes until the

19" century™”

. Godfrey Baldacchino writes that “islands have occupied such a powerful place
in modern Western imagination that they lend themselves to sophisticated fantasy and
mythology. Paradise, but also Gulags, are generally islands.”* In an article published in 2004,
the French geographer, Francoise Péron uses, similarly to Alain Corbin, the word “lure” to
describe the attraction of the islands on mainlanders. She writes how

[t]he idealised image of the island as we know it today is primarily a historical invention of
Western culture. It developed its features before the triumph of the industrial era in the nineteenth
cen‘rury.5

The construction of this “idealised image” is detailed, for example, in Karine Salomé’s /es iles
bretonnes : une image en construction.® Just like mountains, islands are “a myths’ reservoir’’
and “it [the island] feeds us with them [the myths] since the Antiquity”®. The Swedish

historian, Janken Myrdal, explains how “[m]any small hamlets were like islands in an ocean

Littoral et Les Hommes : Espaces et Sociétés Des Cotes Nord de La Bretagne Au XVIlle Siécle’ (PgD thesis,
Université Rennes 2, 2009), 33.

' Alain Corbin, The lure of the sea: the discovery of the seaside in the Western world 1750-1840 (London:
Penguin, 1995).

* Charpentier, ‘Le Littoral et Les Hommes’, 33.

3 “Mer et montagnes apparaissent comme des “réservoirs tératologiques”, peuplés de monstres et de présences
maléfiques, quelquefois jusqu’au XIx° siécle”, in Federico Ferretti, ‘Le Colloque international “Mer et Montagne
Dans La Culture FEuropéenne (XVIe-XIXe Siécle)”, Projets de Paysage, mno. 3 (2009),
http://www.projetsdepaysage.fr/fr/le_colloque international mer et montagne dans la culture europeenne xv
ie_xixe siecle .

* Baldacchino, ‘Islands — Objects of Representation’, 247-48. Quoted in: Hay, ‘A Phenomenology of Islands’,
21.

> Frangoise Péron, ‘The Contemporary Lure of the Island’, Tijdschrift Voor Economische En Sociale Geografie
95, no. 3 (2004): 331.

® Salomé, Les iles bretonnes.

" “un réservoir de mythes”, in Anne Meistersheim, ‘Le Malentendu’, Ethnologie Frangaise Vol. 36, no. 3
(2006): 504.

¥ “elle nous en nourrit depuis 1’ Antiquité”, in Ibid.
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of trees, and around the villages, in woodland pastures, the cattle roamed”'. Jacques Blondel
underlines the same aspect:

[...] insularity is a universal phenomenon. If the term "island" is understood as an isolated biotope
in a "matrix" of different backgrounds: a grove in the middle of the plain of Beauce, the top of a
mountain, a clearing in a forest, a public garden in a big city, a village in the countryside or a
natural reserve of modest size, all these environments are islands, at least for some species and
communities, in the same way that a true oceanic island.’

Forests, cold climes, deserts, wetlands, mountains and islands faced and face the same kind of
discourses in European culture. These areas, geographically very different, were comparable
on numerous issues. Their commonality resided on several points and one of them was the
high death rate that these places knew before the middle of the 20™ century. People would die
of great cold, at sea, of disease in the swamps, of dehydration under the sun, and they would
be eaten by wild animals. Another part of their commonality was the difficulty to access these
places. Islands were not the only places to be perceived as isolated. If monsters inhabited the
sea, wolves and bears lived in the forests and complicated the access to villages located in
forest districts. In his “A Phenomenology of Islands”, Pete Hay abruptly writes the following:
“So edges are ‘edgy’. They attract the unconventional and the creative, and much might
happen there.” In this sentence he talks about the foreshores of the island but in my opinion,
the geographical edges of Western Europe, the margins — coasts, islands, mountains, cold
climes and forests — were and are where “the unconventional and the creative” might happen.
John R. Gillis explains in his article ‘Not continents in miniature: islands as ecotones’ that the
ecological crisis of the 21* century pushes historians to “[rediscover] the need for margins”.*
These margins — beaches, wetlands, deltas, estuaries, mountain slopes but also fields’ and

forests” edges — bring places together and are “a space of flows”.

! Janken Myrdal, ‘Farming and Feudalism, 1000-1700°, in The Agrarian History of Sweden, 4000 BC to AD
2000, ed. Janken Myrdal and Mats Morell (Lund: Nordic Academic Press, 2011), 87.
% “...] l'insularité est un phénoméne universel. Si on entend par  ile ” un biotope isolé au sein d'une “matrice”
de milieux différents : un bosquet au milieu de la plaine de Beauce, le sommet d'une montagne, une clairi¢re au
milieu d'une forét, un jardin public dans une grande ville, un village perdu dans la campagne ou une réserve
naturelle de dimension modeste, tous ces milieux sont, au moins pour certaines espéces et communautés des iles,
au méme titre qu'une véritable ile océanique.”, in Jacques Blondel, iogéographie et écologie: synth se sur la
structure la dynamique et I’évolution des peuplements de vertébrés terrestres (Paris: Masson, 1979), 6. Quoted
in: Jean-Marc Drouin, ‘Quelques Figures de L’insularité. Réflexions Sur La Biogéographie’, in Maitres et
Protecteurs de La Nature, ed. Alain Roger and Frangois Guéry, Collection Milieux (Seyssel: Champ Vallon,
1991), 204.
’ Hay, ‘A Phenomenology of Islands’, 23.
: Gillis, ‘Not Continents in Miniature: Islands as Ecotones’, 164.

Ibid.
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For some Island Scholars, islands keep an undeniable specificity: the sea.' However, the sea is
not the sole preserve of islands. Coastal regions had and still have a special relationship with
the sea. That’s what Emmanuelle Charpentier and John R. Gillis developed in their work® and
what Philip Hayward mentions briefly, but still mentions it, when he writes that

The aquapelago I propose comprises an integrated land and aquatic space. Single islands can
articulate with aquatic spaces to form aquapelagic assemblages. Equally, isolated peninsulas,
‘outports’, etc. can have aquapelagic aspects.” [My italics]

Eventually, it is the strictness of the comparison that should be questioned. I have explained
why islands have been and should be compared with other margins and not only with other
islands, they should also be compared with places that shared similar social, cultural,
economical, etc. settings. Islands were places of opportunities* such as anywhere else. This
idea is even more easily understood when we stop focusing on perceptions and
representations and when we look at human practices and activities. This idea leads me to
look at how societies and island societies have been scrutinised in the academia and how a

less deterministic approach of their setting can be more fruitful.

' Helen Dawson, ‘Archaeology, Aquapelagos and Islands Studies’, Shima: The International Journal of

Research into Island Cultures 6, no. 1 (2012): 18.

* Charpentier, ‘Le Littoral et Les Hommes’; John R. Gillis, The Human Shore: Seacoasts in History (Chicago:
University of Chicago Press, 2012).

? Philip Hayward, ‘The Constitution of Assemblages and the Aquapelagality of Haida Gwaii’, Shima: The
International Journal of Research into Island Cultures 6, no. 2 (2012): 2.

* Jorn Gyrehagen Sunde, ‘Not a Stick of Wood - Trade Relations as the Core of Shetland-Norwegian Relations
up till the Mid 19th Century’, The New Shetlander, no. 253 (2010): 18.
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From laboratory to localised history

The island as a laboratory

It is in the strictness of borders and edges that Island Studies emerged. The inspirational
works were first of all those of Charles Darwin and Alfred Russel Wallace on evolutionary
biology.' It is in the island setting that they shaped the Theory of Evolution.” Jean-Francois
Drouin explains that the “Darwin’s finches” also known as the “Galapagods finches” are
“probably the most famous birds in biogeography””. He compares the importance of the
Galapago6s archipelago in the history of biogeography with the importance of the Trobriand
Islands — where Bronislaw Malinowski studied the kula exchange system® — in the
development of ethnology.’ It is true to say that islands played an important role in the
foundations of the ethnological and anthropological sciences. Margaret Mead’s seminal work
on the Samoa Islands contributed greatly to the founding of the anthropological sciences.®
Coming of Age in Samoa was published for the first time in 1928 and its study objects were
the insular Samoan society and culture.” Godfrey Baldacchino explains that “it has been
claimed that her Coming of Age in Samoa remains the most famous anthropological (and

perhaps island-based) work written to date”®

. However Godfrey Baldacchino’s comment can,
in my opinion, be misleading. It suggests that Margaret Mead’s work dealt with ‘insular
issues’ or that she chose voluntarily the Samoa for their insular status. This wasn’t the case.
She explained in the introduction how she “[chose] primitive groups who have had thousands
of years of historical development along completely different lines from our own, whose
language does not possess our Indo-European categories, whose religious ideas are of a

different nature, whose social organisation is not only simpler but very different from our

! Charles Darwin, On the Origin of Species by Means of Natural Selection, Or, The Preservation of Favoured
Races in the Struggle for Life (London: John Murray, 1859); Alfred Russel Wallace, Contributions to the Theory
of Natural Selection (New York: MacMillan and Co., 1871).

* Hay, ‘A Phenomenology of Islands’, 20; Drouin, ‘Quelques Figures de L’insularité. Réflexions Sur La
Biogéographie’, 205-7.

* Drouin, ‘Quelques Figures de L’insularité. Réflexions Sur La Biogéographie’, 205.

* Bronislaw Malinowski, Argonauts of the Western Pacific: An Account of Native Enterprise and Adventure in
the Archipelagoes of Melanesian New Guinea (London: George Routledge & Sons, Ltd., 1922).

> Drouin, ‘Quelques Figures de L’insularité. Réflexions Sur La Biogéographie’, 205.

% Godfrey Baldacchino, ‘The Coming of Age of Island Studies’, Tijdschrift Voor Economische En Sociale
Geografie 95, no. 3 (2004): 272-283; Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 4; Hay, ‘A
Phenomenology of Islands’, 20.

7 Margaret Mead, Coming of Age in Samoa. A Psychological Study of Primitive Youth for Western Civilisation
(New York: William Morrow & Co., 1928).

¥ Baldacchino, ‘The Coming of Age of Island Studies’, 274.
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own”.' She explained that it was for these reasons that she decided “to go not to Germany or
to Russia, but to Samoa, a South Sea island”.” She was interested in the distance between the
cultural, religious and social norms that she knew and those of the Samoan islands, and not in

their specific insular condition.

Even if Margaret Mead didn’t state in her introduction that the insular context interested her,
it is possible that it played an attractive role. In the 1950s, some twenty years after the
publication of Coming of Age in Samoa, anthropologists put forward “[t]he theoretical
importance of islands for studying human social evolution”.® For anthropologists, islands
offered “quasi laboratory settings™ with “controlling variables™. Ben Fitzhugh and Terry L.
Hunt explain how

[m]any anthropologists interested in understanding cultural evolution felt they were faced with a
profoundly difficult task on continents, where untangling human history would be confounded by
an immeasurable degree of diffusion, cultural infiltration, and replacement. But on more remote
islands, where colonization events would have been rare and cultural interaction presumably more
limited, it was assumed that ethnographic variability would more closely relate to unique
evolutionary histories. Remote islands, it seemed, offered the nearest analogue to cultural petri
dishes accessible to scholars of cultural evolution.®

This view was strengthened in 1963 with the work of Robert H. MacArthur and Edward E.
Wilson on island biogeography.’ For the archaeologist Robert E. Dewar, “it is the uniformity
of evolutionary processes across islands and continents that has stimulated the notion that

. . . . . 8
islands could serve as “laboratories,” or natural experiments in cultural evolution™”.

This idea was not new. Penny Fielding explains how “Arthur Edmondston’s 1809 account
identifies the isolated northern islands as an early kind of Galapagos of human society ready
to instruct the scientific mind”. She quotes Arthur Edmondston when he writes that

[tThe history of a country circumscribed in extent, and detached in its situation by exhibiting its
varied internal relations in an isolated form, is, perhaps, the best calculated of any, for the
attainment of correct notions of human society. Under such circumstances, the whole range of the

; Mead, Coming of Age in Samoa. A Psychological Study of Primitive Youth for Western Civilisation, 8.

Ibid., 9.
> Ben Fitzhugh and Terry L. Hunt, ‘Introduction: Islands as Laboratories: Archaeological Research in
Comparative Perspective’, Human Ecology 25, no. 3 (1 September 1997): 380.
4 Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 4.
° Ibid., 6.
¢ Fitzhugh and Hunt, ‘Introduction’, 380.
" R. H. MacArthur and E. O. Wilson, ‘An Equilibrium Theory of Insular Zoogeography’, Evolution 17 (1963):
373-87. Quoted in: Barrowclough, ‘Expanding the Horizons of Island Archaeology. Islandscapes Imaginary and
Real, Ely: The Case of the Dry Island’, 27-28; Drouin, ‘Quelques Figures de L’insularité. Réflexions Sur La
Biogéographie’, 201; Hay, ‘A Phenomenology of Islands’, 20.
¥ Dewar, ‘Does It Matter That Madagascar Is an Island?’, 482.
’ Penny Fielding, ‘Ultima Thule: The Limits of the North’, in Scotland and the Fictions of Geography,
Cambridge Studies in Romanticism (Cambridge: Cambridge University Press, 2008), 144.
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political system appears, as it were, spread out before us, and its various branches can be studied,
either in detail or in conjunction.’

But this conception of the island as an isolated space that could serve as a laboratory of
cultural evolution was questioned and progressively abandoned. One of the reasons was that
“[m]any in anthropology have come to regard more particularistic “history” [...] as of greater
significance in accounting for patterns of human diversity than the explanatory qualities of

»2_ Another reason was that “[i]t has also become increasingly evident that

evolutionary theory
even the most remote islands of the Pacific were not the isolates the early analysts had
assumed for methodological convenience™. Indeed David A. Barrowclough specifies that “it
is becoming clearer that cultural isolation is a phenomenon that rarely occurred on islands and

thinking of them as laboratories can be misleading and inaccurate™.

The “continuum formed by islanders, land and sea’

The concept of laboratory has its limits. One of them is that when islands are inhabited by
human beings they are not isolated. John R. Gillis argues that “there is no culture in the world

that can be said to be fixed and bounded, separate from other cultures”®

. Here, it is especially
interesting to note that John R. Gillis after writing a book on the history of islands in Western
cultures published eight years later a book on the history of seacoasts.” Indeed the foreshore is
for several scholars the metaphor of the island as a place of exchanges. In his article, “A
Phenomenology of Islands”, Pete Hay recalls the importance of the edge “to the constructions

of islandness™®

. He explains that for some scholars the beach is “a transit point that guarantees
enrichment within islands” whilst for others it is a place of “instability”.” Eventually he writes
that “[pJerhaps the island edge is more than just permeable; perhaps it is actually the portal to

roads and sea-trails fanning out to other (is)lands, a natural bridge to the world beyond”'.

" Arthur Edmondston, 4 View of the Ancient and Present State of the Zetland Islands; Including Their Civil,
Political, and Natural History; Antiquities and an Account of Their Agriculture, Fisheries, Commerce, and the
State of Society and Manners, vol. 1 (Edinburgh: John Ballantyne and Co., 1809), vi., quoted in Fielding,
‘Ultima Thule’, 144.

? Fitzhugh and Hunt, ‘Introduction’, 381.

? Ibid.

* Barrowclough, ‘Expanding the Horizons of Island Archaeology. Islandscapes Imaginary and Real, Ely: The
Case of the Dry Island’, 27-28.

> Dawson, ‘Archacology, Aquapelagos and Islands Studies’, 17.

® John R. Gillis, Islands of the Mind: How the Human Imagination Created the Atlantic World (New York:
Palgrave Macmillan, 2004), 119., quoted in Hay, ‘A Phenomenology of Islands’, 23.

" Gillis, Islands of the Mind,, Gillis, The Human Shore.

¥ Hay, ‘A Phenomenology of Islands’, 21.

? Ibid., 23.

" Ibid.
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This view is shared by Elizabeth McMahon. She argues that “[the] binarism [between land
and water] has been roundly criticised in Island Studies, most profoundly by Epeli Hau’ofa’s

91

description of the Pacific as a sea of islands”". Indeed in his decisive work, Epeli Hau’ofa
writes that

[t]heir universe [i.e. the universe of the Oceania inhabitants] comprised not only land surfaces but
the surrounding ocean as far as they could traverse and exploit it, the underworld with its fire-
controlling and earth-shaking denizens, and the heavens above with their hierarchies of powerful
godszand named stars and constellations that people could count on to guide their way across the
seas.

In his writing, Epeli Hau’ofa claims that there is no “hard-edgeness™ in the world of the
inhabitants of Oceania. In fact, scholars believe now that “islanders are generally more aware
of, and in touch with, the worldwide web of human intercourse than others may be”*. The

(13

foreshore becomes “a site of possibility”. Pete Hay eventually concludes that
“[c]onnectedness describes the island condition better than isolation”®. The idea that the
foreshore or the coast offers a portal towards exchanges and trades appears already in the
writings of Adam Smith in the 18" century. The Scottish classical economist explains how
“[a]s by means of water-carriage a more extensive market is opened to every sort of industry
than what land-carriage alone can afford it, so it is upon the sea-coast [...] that industry of
every kind naturally begins to subdivide and improve itself”’. The importance of sea transport
in the early modern ages is underlined by various studies,® of which numerous works deal

with the exchanges with the colonies on the other side of the Atlantic Ocean,’ others deal

mostly with daily life transport.'’

Eventually looking at the margin, at the place where the sea and the land meet helps to

understand the various possibilities and opportunities that a life on an island can mean. It

' Elizabeth McMahon, ‘Reading the Planetary Archipelago of the Torres Strait’, Island Studies Journal 8, no. 1
(2013): 56.

* Epeli Hau’ofa, ‘Our Sea of Islands’, in We Are the Ocean: Selected Works (Honolulu: University of Hawaii
Press, 2008), 31.

’ Hay, ‘A Phenomenology of Islands’, 22.

* Ibid.

> Ibid.

® Ibid., 23.

" Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, An Electronic Classics Series
Publication (Hazleton: PSU-Hazledton, 2005), 22., quoted in Penny Fielding, Scotland and the Fictions of
Geography, Cambridge Studies in Romanticism (Cambridge: Cambridge University Press, 2008), 147.

¥ A good summary of Scottish transports between 1600 and 1800 is in: Alastair Durie, ‘Movement, Transport
and Travel’, in A4 History of Everyday Life in Scotland, 1600 to 1800, ed. Elizabeth A Foyster and Christopher A.
Whatley (Edinburgh: Edinburgh University Press, 2010), 252—72.

? See for example the seminal work of Pierre Chaunu: Piere Chaunu, Séville et I'Atlantique, 12 vols (Paris:
SEVPEN, 1955).

' On the daily coastal transport, see for example: David Worthington, ‘A “Passage Exceeding Hazardous™? The
Ferries of the Beauly, Cromarty and Dornoch Firths before 1900°, University of the Highlands and Islands Blog,
19 May 2014, https://thinkuhiblog.wordpress.com/.
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gives to the human being a real possibility of agency: humans are not the subjects of the
islands; they participate in defining its status and level of connectedness. Works on coastal
society contributed to develop this line of thoughts. The work of Emmanuelle Charpentier on
the Breton littoral society, the work of David Worthington on the Scottish coasts, the works of
Isaac Land, Michael Pearson and John R. Gillis on the (American) coastal societies as well as
the works of the Norwegian researchers on what has been qualified as a ‘coastal culture’,
kystkultur, all lead to a positive appreciation of the role of the foreshore in the coastal
societies’ relationships with land and sea.' This appreciation of the shore, as a porous place of
exchanges, both in island studies and coastal history is highlighted in John R. Gillis’ article
‘Not continents in miniature: islands as ecotones’ published in 2014 in the Island Studies
Journal. In his article he explains how shores and islands — mostly small islands — are
ecotonal* They are “places were ecosystems intersect, overlap and exist in creative tension
with one another”.” He underlines the fact that Michael Person in his work on the Indian
Ocean’s shores has emphasised the same: littorals are porous and connective.* It is therefore
“the continuum formed by islanders, land and sea” that should be investigated.’ Philip
Hayward and Helen Stratford both stress the importance of the relationship between land and
sea and the significance of the foreshore in this relationship.® Helen Dawson analyses
thoroughly this relationship when she writes that “[t]his symbiotic relationship is borne by the
dynamic interactions between islanders, their lands and seas, and their connections with
mainland communities”’. The archaeologist keeps on explaining that “[fJrom an
» 8.

archaeological perspective, land and sea shed light on each other” °: she details how onshore

data can provide information on the life offshore and vice-versa. Her analysis is pertinent for

! Charpentier, ‘Le Littoral et Les Hommes’; Worthington, ‘A “Passage Exceeding Hazardous™? The Ferries of
the Beauly, Cromarty and Dornoch Firths before 1900’; Isaac Land, ‘The Coastal History Blog’, Port Towns and
Urban Cultures, accessed 20 July 2015, http://porttowns.port.ac.uk/coastalhistory/; M. N. Pearson, ‘Littoral
Society: The Concept and the Problems’, Journal of World History 17, no. 4 (2006): 353—73; Gillis, The Human
Shore; Dag Hundstad, ‘The Norwegian Term “Coastal Culture” and the Movement Associated with It’,
Deutsches Schiffartsarchiv 30 (2008): 421-26.
* “The word ‘ecotone’ was used in 1904 to indicate a space that separated. By 1926, it had come to be associated
with connection, and its current sense of a transitional space. It was first applied to water in the 1960s. Ecotone
combines the Latin term eco (derived from the Greek word oikos, meaning house) with tone, which means
tension in Greek (Oxford English Dictionary). It is not a passive or static place, but one that is dynamic,
belonging as much to history as to nature. Ecotones not only produce the greatest biodiversity, but the greatest
rates of change.”, in Gillis, ‘Not Continents in Miniature: Islands as Ecotones’, 159.
> Ibid., 155.
*Ibid., 156.
> Dawson, ‘Archaeology, Aquapelagos and Islands Studies’, 17.
% Ibid., 19; Hayward, ‘Aquapelagos and Aquapelagic Assemblages. Towards an Integrated Study of Island
Societies and Marine Environments’, 1; Elaine Stratford et al., ‘Envisioning the Archipelago’, Island Studies
Journal 6,n0. 2 (2011): 115.
; Dawson, ‘Archaeology, Aquapelagos and Islands Studies’, 19.

Ibid.
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any historians concern with island history. As historians, we use whatever sources can shed
light on our research questions: archaeological material, written sources, oral sources,
iconographic sources, etc. Our sources on the sea-life of islanders are found in the archives
where they are kept from the damage of water. Indeed writing the history of islands is a
challenge because our sources and materials are on land, they do not navigate on the sea but
once we’ve considered that the island is both its land and the surrounding sea then we can

start to investigate properly the localised history of islanders.

Local or localised general history'

Traditions in local history vary greatly according to the different national historiographies. In
Norway, local history participated in building the Norwegian state in the 19™ century and
some material features of this local history were preserved in the open air museums that
developed in Norway at the same time. Marc Bloch, who visited Scandinavian open air
museums at the end of the 1920s,> explains that “it should not be forgotten that in Norway,
owing to country-specific historical conditions, it is the farmers who were the appointed
guardians of national manners and there, more than anywhere else, the three terms
democracy, peasant traditions and nationality tend to be synonymous.”™ Local rural history
has been important in the development of history as an academic discipline in Norway.
Today, even though for some historians there is a division between local history which is “the
presentation of the local past with the local population as the primary intended readership™
and localised general history, lokalisert historie, “[which] use empirical data from the local
community in order to illuminate general structures or processes”,” it seems fairly shared
between Norwegian historians that local history is a way to connect the local and the global

and to ask questions at the micro-level. These questions offer the possibility for new

"I would like to thank Knut Kjeldstadli for pointed out the difference between case studies and localised general
history at the occasion of the Atna seminar in October 2012.

? Marc Bloch, ‘Musées Ruraux, Musées Techniques’, Annales D histoire Economique et Sociale 2, no. 6 (1930):
248-51.

? “il convient de ne pas Ioublier, en Norvége, par suite des conditions historiques propres a ce pays, ce sont les
milieux paysans qui ont été les gardiens attitrés des moeurs nationales et 1, beaucoup plus que nulle part ailleurs,
les trois termes de démocratie, de traditions paysannes et de nationalité tendent a étre synonymes.”, in Marc
Bloch, ‘Mr Halvdan Koht, Les Luttes Des Paysans En Norvege Du XVIe Au XIXe Siécle’, Annales D histoire
FEconomique et Sociale 3,1n0. 10 (1931): 282.

* Harald Winge, ‘Local History’, in Making a Historical Culture: Historiography in Norway, ed. William H.
Hubbard (Oslo: Scandinavian University Press, 1995), 254.

* Ibid., 256.
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interrogations and a different understanding of social issues.' In French rural history, this
definition can be compared with the monographies régionales written from the 1970s to the
early 1990s. The Annales School strongly influenced the development of these monographies
and the way rural history was then written. In his PhD dissertation, Samuel Leturcq details the
history of these regional studies.” When it comes to the history of islands and of their societies
in the early modern times, one French historian should be mentioned. In 1987 Dominique
Guillemet wrote a traditional regional monography on the island of Belle-ile-en-Mer. He
focuses on the interactions between landlords and tenants as well as the development of what

he calls the “seigneuries agro-maritimes”, agro-maritime estates.’

In Britain, local history groups developed in universities* but it seems that local history has
had bad press. In his introduction of Toons and Tenants, Brian Smith asks the following
question: “Why study the rural communities of a poor country?” and he answers: “I ask
because metropolitan historians sometimes regard regional studies with disdain, unlike their
colleagues in other disciplines.” > He then quotes Raphael Samuel who wrote that:

In archaeology [the region’s] relics are given equal weight to those of England in reconstituting
patterns of religion or settlement. Sociologists, discussing ‘communities in Britain’, will refer as
easily to family and community in Co. Clare — or villages on the Welsh border — as to family and
kinship in6 East London. [...] Matters are quite different for the student, or teacher, of British
history...”

It is within these traditions that I understand the study of the Shetland Islands communities. In
the Norwegian and French traditions the environmental and geographical settings are
primordial since the beginning of the 20™ century. This can be exemplified with the
prominent place of Marc Bloch in the two historiographical traditions.” In 1945, Henri Baulig,

a “Strasbourgeois” like Marc Bloch,® made him a historian-geographer in his article, “Marc

' Aud Mikkelsen Tretvik, Lokal Og Regional Historie (Oslo: Samlaget, 2004); Aud Mikkelsen Tretvik, ‘Grenda
Blir Global. Om Det Globale I Det Lokale Og Det Lokale I Det Globale’, Heimen, no. 48 (2011): 115-28.

* Samuel Leturcq, Un village, la terre et ses hommes: Toury en Beauce, XIle-XVIle siécle (Paris: Editions du
CTHS, 2007).

’ Dominique Guillemet, ‘Insularité et archa smes, paysans et seigneurs a Belle-Ile-en-mer, vers 1660-1760’
(Université de Poitiers, 1987). ; See also his book on French Western Islands: Dominique Guillemet, Les Tles de
I"Ouest de réhat A Oléron : Du Moyen Age A La Révolution (La Créche: Geste Editions, 2007).

* Tretvik, Lokal Og Regional Historie, 40-42.

> Brian Smith, Toons and Tenants. Settlement and Society in Shetland 1299-1899 (Lerwick: Shetland Times Ltd,
2000), xiii.

% Raphael Samuel, ‘In Search of Britain’, New Statesman and Society, 25 August 1989, 21-22. Quoted in: Smith,
Toons and Tenants. Settlement and Society in Shetland 1299-1899, xiii.

7 See for example: Steinar Imsen, ‘Marc Bloch Og Arven Etter Edvard Bull’, Heimen, no. 4 (2010): 293-314;
William H. Hubbard et al., eds., Making a Historical Culture: Historiography in Norway (Oslo: Scandinavian
University Press, 1995); Audrey Beaudouin, ‘Marc Bloch and Norway’, Essay, KULT8851, Var 2011:
Vitenskapshistoriske Tema (Trondheim: NTNU Norges teknisk-naturvitenskapelige universitet, 2011).

 André Burguiére, ‘Histoire D’une Histoire: La Naissance Des Annales’, Annales. Economies, Sociétés,
Civilisations 34, no. 6 (1979): 1349.
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Bloch, géographe”!

.The geographer Paul Vidal de la Blache had a great influence on Marc
Bloch’s work. The French geographer refused to give to the natural environment the biggest
role in the development of populations and their cultures. He explained that sometimes
populations confronted to similar milieu behaved differently within their environment: it’s the
theory of possibilism against determinism. The Vidalian geography offered new perspectives
in terms of issues, research questions and work at a local scale.” Although the Vidalian
geography faced criticisms,’ the use of the “double dialectic relation”: time/space and human
groups/natural environment contributed to the “intellectual matrix” of the Annales historians.*

This is also visible in Norway when Jorn Sandnes quotes Andreas Holmsen who said that

“history without geography is nonsense””.

As a scientific project, the local history of the Shetland Islands communities embraces the
whole environment of the island, both its land and sea. It also embraces the multiplicity of
relations between people and places. In fact, “[i]sland people need to be studied in relation to
the network of social and economic relationships that bind them to each other and also to the

outside world, moving between the local scale and the national and international”®,

The history of islands is still studied and will keep on being studied not necessarily because
islands might be easier to circumscribe and small islands can be used “as manageable systems

to test and explore conceptual store”’

but because like any other places, in the mountains,
valleys or forests, they offer a door to enter into the local and general history of mankind.
What can change though is the perspective with which we study this history. Great works
have been written recently on islands in two different historical fields: environmental history
and “histoire a parts égales”, “equal history”. John Gillis dedicated the Human Shore
published on 2012 to “Rachel Carlson, who brought us all back to the sea”.® Rachel Carson,
an eminent marine biologist, was an important figure for the North American environmental

movements and the development of environmental history on this continent.” Her books, The

' Henri Baulig, ‘Marc Bloch, Géographe’, Annales D ’histoire Sociale 8, no. 2 (1945): 5-12.

2 Jacques Revel, ‘Histoire et Sciences Sociales : Les Paradigmes Des Annales’, Annales. Economies, Sociétés,
Civilisations 34, no. 6 (1979): 1366, doi:10.3406/ahess.1979.294131.

* Burguiére, ‘Histoire D’une Histoire’, 1351.

* Ibid.

> “Historie uten geografi er nonsens”, in Jorn Sandnes, ‘Geografi Og Geologi’, in Handbok I Lokalhistorie:
Faget Og Metodene (Oslo: Universitetsforlaget, 1983), 106.

% Barrowclough, ‘Expanding the Horizons of Island Archaeology. Islandscapes Imaginary and Real, Ely: The
Case of the Dry Island’, 30-31.

" Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 9.

8 Gillis, The Human Shore, V.

° Eliza Griswold, ‘How “Silent Spring” Ignited the Environmental Movement’, The New York Times, 21
September 2012, http://www.nytimes.com/2012/09/23/magazine/how-silent-spring-ignited-the-environmental-
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Sea Around Us and Silent Spring are frequently quoted as references in Environmental
History books.! North American scholars published in the last decade works localised on
islands, such as John Gillis’ Islands of the Mind, John R. McNeill’s Mosquito Empire — and
Jared Diamond’s Collapse.” Romain Bertrand’s L Histoire a parts égales® came out in 2011.
But these books do not touch upon the history of Shetland Islands, they respectively study
other Atlantic Islands, Caribbean Islands and Insulindian Islands. The question now is: what

has been the Shetland historiographical tradition when it comes to the “island question”?

movement.html; Lawrence Culver, Christof Mauch, and Katie Ritson, eds., ‘Rachel Carson’s Silent Spring:
Encounters and Legacies’, RCC Perspectives, no. 7 (2012).

' Rachel Carson, The Sea Around Us (Oxford: Oxford University Press, 1951); Rachel Carson, Silent Spring
(Boston: Houghton Mifflin, 1962). In 2009, Munich's Ludwig-Maximilians-Universitdt and the Deutsches
Museum founded the Rachel Carson Center for Environment and Society (RCC), “an international,
interdisciplinary center for research and education in the environmental humanities and social sciences” (Rachel
Carson Center for Environment and Society — LMU, 2015, http://www.carsoncenter.uni-
muenchen.de/index.html). The Centre publishes every year an online journal, RCC Perspectives and a half-
yearly, peer-reviewed journal, Global Environment.

* Gillis, Islands of the Mind; J.R McNeill, Mosquito Empires: Ecology and War in the Greater Caribbean, 1620-
1914 (New Approaches to the Americas) (Cambridge: Cambridge University Press., 2010); Jared M Diamond,
Collapse: How Societies Choose to Fail or Succeed (New York: Penguin Books, 2011). Jared Diamond isn’t an
academic historian. However, the immense public success of his book Collapse and the attention he placed in
this book on island societies and their resources’ management deserve to be mentioned here.

’ Romain Bertrand, L 'Histoire A Parts Egales: Récits D une Rencontre Orient-Occident (Paris: Seuil, 2011).
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Shetland history, the sea, the land and the communities

In the Shetland historiographical tradition, historians have always tried to figure out the
interface between land and sea. Sometimes they gave more room to the land than to the sea or
vice-versa. In this short part, I’ll explain how historians — and other academics — working on

the Shetland Islands dealt with its insular features.
A brief Shetland historiography

Shetland history in Scottish and Norwegian historiographies

Shetland holds a specific place in both Scottish and Norwegian historiographies. Randi
Bjorshol Wardahl in a paper entitled “The Norwegian realm and the Norse World: a
historiographic approach” and Torhild @ien in her Master thesis, “Orkneyene og Shetland I
norsk og skotsk historieforskning” and a subsequent article in Northern Studies, have detailed
how Shetland history has been studied within both traditions.' These historiographies diverge
on at least two points which, consequently, contribute to build different narratives of Shetland
history.

History played an extremely important role in the nation-building process in Norway in the
19" cen‘[ury.2 The Norwegian historians, such as Peter Andreas Munch (1810-1863),
Alexander Bugge (1870-1829) and Steinar Imsen (1944-), started early on to study the
Norwegian medieval kingdom and its “scatlands of the West” — Iceland, Shetland, Orkney
and even the western islands of Scotland. This western extension of the kingdom was a proof
of the strength and power of Norway. In the meantime, “Scottish historians”, explains Randi
Bjorshol Werdahl, “have traditionally focused on the Scottish kingdom’s expansion and
territorial consolidation in the Early and high Middle Ages, and especially its relationship
with England. [...] [They] have paid little attention to development in the realm’s periphery;
in general, the Norse element has played a limited part in Scottish medieval research and

’33

popular representation of Scottish history.”” In a footnote of her article, Torhild @ien

' Randi Bjershol Waerdahl, ‘The Norwegian Realm and the Norse World: A Historiographic Approach’, in The
Norwegian Domination and the Norse World, C.1100-c.1400, ed. Steinar Imsen (Trondheim: Tapir Academic
Press, 2010), 35-57; Torhild @ien, ‘Orkneyene og Shetland i norsk og skotsk historieforskning’ (Master thesis,
Universitet i Oslo, 2002); Torhild @ien, ‘The Northern Isles - between Two Nations’, Northern Studies 39
(2005): 80-104.

> Werdahl, ‘The Norwegian Realm and the Norse World: A Historiographic Approach’, 47; Knut Kjeldstadli,
‘History as Science’, in Making a Historical Culture: Historiography in Norway, ed. William H. Hubbard et al.
(Oslo: Scandinavian University Press, 1995), 55.

’ Werdahl, ‘The Norwegian Realm and the Norse World: A Historiographic Approach’, 38-39.
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explained how “Norwegian historians (at least in the past) have preferred vesterhavsoyene
[Western Ocean islands] as a combined term for Orkney and Shetland, whereas Scottish
historians still use ‘The Northern Isles’. The names reflect two geographical points of view.”"
Before the 1980s, Scottish historians showed a certain disinterest for these Northern islands,
which were — and still are in certain studies — perceived as too foreign, too different. They
concentrated their attention on the Western islands and Highlands as they were deemed more
representative of a perceived Scottish identity — Celtic and/or Gaelic.> More recently, the
attention on the building of the Scottish state in the medieval period has led historians to focus

on the relationship between mainland Scotland and its islands of the North.

The interest of Norwegian academic historians in the Northern isles and the apparent
disinterest of their Scottish counterparts led to the writing of a two-level Shetland history.
These two levels weren’t exclusive but inclusive, complementary. On the one hand, the
Norwegian historians included the Shetland Islands in a comprehensive history of Norway,
assessing the differences between the various regions of the Kingdom but always including
their trajectories in a more global narrative.* On the other hand, Scottish historians who wrote
on Shetland were, for the vast majority of them, local, Shetland-born historians or academic
historians who had direct or indirect contacts with Shetland.” This might explain why in her
article, Torhild @ien “[chose] not to differentiate between historians from the islands and
those from the mainland of Scotland”.® The most important thing, however, is that most of
these historians, until the late 1970s, wrote a local history which either blamed ‘Scottification’
or contributed to the ‘Norwegianisation’ of the islands. At the University level (and local
level), Gordon Donaldson wrote in 1978 that “‘unity of race’ [one is tempted to enquire, what

race!] was ‘disrupted by the immigration of a considerable number of Scots into the islands

! @ien, ‘The Northern Isles - between Two Nations’, 86.

* Ibid., 90; Weaerdahl, ‘The Norwegian Realm and the Norse World: A Historiographic Approach’, 48; Hugh
Trevor-Roper, ‘The Invention of Tradition: The Highland Tradition of Scotland’, in The Invention of Tradition,
ed. Eric Hobsbawm and Terence Ranger, First published 1983 (Cambridge: Cambridge University Press, 2013),
15-41.

? See for example: Alex Woolf, From Pictland to Alba, 789-1070, New Edinburgh History of Scotland 2
(Edinburgh: Edinburgh University Press, 2007); Quoted in: Werdahl, ‘The Norwegian Realm and the Norse
World: A Historiographic Approach’, 39.

4 @ien, ‘The Northern Isles - between Two Nations’, 84. See for example: Steinar Imsen, Norsk
bondekommunalisme fra Magnus Lagabote til Kristian Kvart, vol. Del 1: Middelalderen (Trondheim: Tapir,
1990); Steinar Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, New Orkney Antiquarian Journal 1
(1999): 53-65.

> This was for example the case of Croft Dicksinson, an English-born historian, professor at the University of
Edinburgh and a close colleague of Gordon Donaldson, a Scottish historian of Shetland origin.

® @ien, ‘The Northern Isles - between Two Nations’, 82.
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from the fifteenth century onwards’.! In addition to this extremely negative approach to
Scottish immigration and change, a very positive vision of Norway and of Norwegian history
occurs in the work of some authors, inherited from the 19"-century romantic vision of
Shetland. Without underestimating the high quality of the work of Ian Tait in his Shetland
vernacular buildings published in 2012,> one must underline his passion for all things
Norwegian.® At the difference with Alexander Fenton’s Northern Isles in which the Scottish
ethnologist compared Shetland material culture with Scottish, Norwegian, Irish, and, less
often, with other regions’ material cultures,’ Ian Tait focuses mostly on the Norwegian
vernacular buildings in a comparison with Shetland’s.” His fixation on Norwegian heritage is
particularly striking in its use of Norwegian spelling for Shetland words, which Brian Smith
described in a review as “eccentric”.® However with the advance of other fields of history
such as environmental history, Shetland has recently found a place in Scottish academic
history, and not only in medieval history. Indeed, T.C. Smout’s collection of essays entitled
Exploring Environmental History, offers a wide-ranging analysis of Scotland environmental
past in the early modern times with examples from all the regions under Scottish rule at that
time: the Shetland Islands are no exception.” On the local scene, published papers presented at
the Viking Congress of 1954 are a perfect example of what Brian Smith as described as ‘legal

determinism’.® Local historians and British academics, such as John Stewart and Croft

! Gordon Donaldson, ‘Norse and Scottish Law in Shetland: The Background’, in Shetland Report, ed. The Nevis
Institute (Edinburgh, 1978), 186; Quoted and annoted in: Brian Smith, ‘““Lairds” and “Improvement” in 17th and
18th Century Shetland’, in Lairds and Improvement in the Scotland of the Enlightenment, ed. T. M. Devine
(Dundee, Glasgow: Scottish Historical Association, 1979), 11. Gordon Donaldson “was born (in Edinburgh in
1913) to a postman of Shetland stock, and he never forgot his boyhood adventures in Yell [...]. Shetland was a
bedrock to which he returned constantly”. After a PhD at London University on ecclesiastical history, he worked
as an Assistant Keeper at Register House in Edinburgh and “[i]Jn 1947 he made the central move of his life,
joining W. Croft Dickinson in Edinburgh University” department of Scottish History, where he was to remain for
thirty-two years.”, in Marcus Merriman, ‘Gordon Donaldson, 1913-1993: An Appreciation’, The Scottish
Historical Review 72, no. 194 (1 October 1993): 240.

* In a review of Ian Tait’s book, Brian Smith explained that even if “Tait sometimes depends on the bogus social
history of antiquaries” and “[h]is remarks about alleged ‘Scottish feudalisme’ (p. xxxiv) and the ‘Scottification
of culture’ from the 16" onwards (p- 15) [...] are not sensible accounts of what happened [...] in Shetland”, “Tait
doesn’t suggest, as others have done, that the arrival of Scots here had a devastating effect on local culture. His
book says the opposite: it celebrates the plebeian society which created the townships.”, in Brian Smith,
‘Shetland Vernacular Buildings 1600-1900°, The New Shetlander, no. 260 (2012): 34-35.

* Tan Tait, Shetland Vernacular Buildings, 1600-1900 (Lerwick: Shetland Times, 2012).

* Alexander Fenton, The Northern Isles: Orkney and Shetland (East Linton: Tuckwell Press Ltd, 1997).

> To a lesser level, he compares also Shetland material culture with Hebridean, Icelandic and Faroese material
cultures. Iceland, the Faroes and the Hebrides belonged to a Norwegian sphere of influence in the medieval ages.
% Smith, Shetland Vernacular Buildings 1600-1900°, 35.

7 T. Christopher Smout, Exploring Environmental History: Selected Essays (Edinburgh: Edinburgh University
Press, 2009).

¥ John Stewart, ‘Udal Law and Government in Shetland’, in The Viking Congress, ed. William D. Simpson,
Aberdeen University Studies 132 (Edinburgh: Oliver and Boyd, 1954), 84—111; William C. Dickinson, ‘Odal
Rights and Feudal Wrongs’, in The Viking Congress, ed. William D. Simpson, Aberdeen University Studies 132
(Edinburgh: Oliver and Boyd, 1954), 142—-60.
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Dickinson,' promoted the idea that “Scotsmen [...] introduced something called ‘feudalism’
into Shetland, and obliterated the native, ‘odal’ system of landholding”.? This deterministic
and simplistic view of Shetland history has been deconstructed, and a more nuanced, balanced
and reasoned approach of the situation between Scotland, Norway and the Dano-Norwegian
Kingdom in the medieval and early modern ages has been developed by local historians such
as William P. L. Thomson and Brian Smith.* The shift of focus, from deterministic, racial and
legal histories to transnational and environmental histories has also led to look more at the

similarities and the interactions between Scotland and the Northern Isles than at the

differences.
The island as a scientific object

To my knowledge, there is no methodological work that deals with the insularity of the
Shetland Islands throughout history. Nevertheless some historians and other academics

pointed out the specificity of Shetland’s location.

First, it is important to note that sociologists, anthropologists and ethnologists studied amply
the Shetland Islands even if these islands are located between the North Atlantic Ocean and
the North Sea and not the Pacific Ocean. Erving Goffman wrote his PhD dissertation on social
interaction after a one-year field study in Baltasound on the island of Unst, the northernmost
island of the archipelago.* Between the 1970s and 1987 when he published Whalsay: symbol,
segment and boundary in a Shetland island community, the social anthropologist, Anthony
Paul Cohen, spent several months doing research in the Shetland Islands and especially on the

island of Whalsay, on the eastern part of the archipelago. Anthony P. Cohen is renowned for

! John Stewart was born in Whalsay, Shetland, in 1903 and “in 1950 he embarked on the ambitious project of
recording all Shetland place-names”. Croft Dickinson was born in Leicester (England) in 1897. He was
appointed professor of Scottish History and Paleography in the University of Edinburgh in 1944. From 1947 to
his death in 1963, he was the editor of the Scottish Historical Review. His successor as editor, Gordon
Donaldson, wrote that “[Croft Dickinson’s] services to Scottish history were many, but none of them surpassed
in importance his work on this Review.”, in Gillian Fellows-Jensen, ‘John Stewart: Shetland Place-Names.
Shetland Library and Museum, Lerwick, 1987. 354 Pp.’, Northern Studies 24 (1987): 65; ‘Dickinson, Professor
W(illiam) Croft’, Who Was Who (Oxford: Oxford University Press, 2014); Gordon Donaldson, ‘An Appreciation
of Professor W. Croft Dickinson, C.B.E. M.C. D.Lit. Hon.LL.D. (St Andrews)’, The Scottish Historical Review
42, no. 133 (1 April 1963): viii.

? Smith, ““Lairds” and “Improvement” in 17th and 18th Century Shetland’, 11.

’ On the question of ‘scottification’, see for example: William P. L. Thomson, ‘The Marriage Treaty and the
Pawning of the Islands’, in The New History of Orkney (Edinburgh: Birlinn, 2008), 189-205; Werdahl, ‘The
Norwegian Realm and the Norse World: A Historiographic Approach’, 48; Smith, ““Lairds” and “Improvement”
in 17th and 18th Century Shetland’.

* Erving Goffman, ‘Communication Conduct in an Island Community’ (University of Chicago, Department of
Sociology., 1953); Yves Winkin, ‘Goffman A Baltasound’, Politix 1, no. 3 (1988): 66—70.

62

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



his works on communities, especially rural communities, and on identity.' In the 1980s, he
published two books that contributed to enlighten the strength of the British social
anthropology.” In 1978, Alexander Fenton published one very important book in British
ethnology and European ethnology, The Northern Isles: Orkney and Shetland.® His book is a
detailed and thorough study of the material culture of these two archipelagos from the Viking
Ages to the beginning of the 20™ century. Alexander Fenton was at this time Deputy Keeper
at the National Museum of Antiquities of Scotland.* His main fields of research were
“language, poetry and material culture, especially food, tools and processes, and vernacular

,’5

buildings™. A little more than twenty five years before, another well-known ethnologist

conducted a field-trip in Shetland. In 1951, Rigmor Frimannslund, the Norwegian ethnologist,
scholarly visited the archipelago. Her visit would nourish her methodological approach

towards comparative study of rural life, settlements and communities.’

In the history of Shetland, the island or the archipelago was never the main study object.
However, it is interesting to note that even though academics didn’t necessarily quote Island
Studies scholars, Shetland scholars followed the same trail. Two examples of this parallel
movement appeared in 1996 in Shetland’s Northern Links: Language and History.! In his
paper, the archaeologist Ian A. Morrison concludes with a long paragraph that I will quote
lengthily here:

[...] Shetland and the other North Atlantic isles have a special attractiveness as a theatre for re-
assessing one’s ideas on the processes of history. They have advantages for evaluating the extent
to which the interplay between elements sustaining continuity and those promoting change has
varied from period to period, and for investigating the ways in which human and environmental
factors each have the potential to influence the development of a community and its landscape in
both long-term and short-term ways. Thus, all these island communities are sufficiently small and
relatively well documented for their internal dynamics to be accessible, and there is a rich legacy
of previous scholarly study to provide starting points. The very fact that they are islands also tends
to make the evolution of their relationships (for good or for ill) with other societies elsewhere
more explicit and visible than is necessarily the case for inland communities set amidst the
artificial political boundaries of a continent.® [My italics]

! Sophie Chevalier, Jeanette Edwards, and Sharon Macdonald, ‘L’anthropologie de La Grande-Bretagne : Une

Discipline En Plein Essor’, Ethnologie Frangaise 110, no. 2 (2007): 197-212.

2 Ibid., 197.

3 Fenton, The Northern Isles.

* Heather Holmes, ‘Alexander Fenton (1929-2012) CBE, M.A., B.A., D.Litt., Hon. D.Litt. (ABD), FRSE,

ERSGS, FSA, FSAScot, HRSA, Professor Emeritus of Scottish Ethnology’, Folklore 123, no. 3 (2012): 362.
Ibid.

6 Jan E. 1947- Horgen et al., ‘Studenten Som Kom For Faget’: Emolog Rigmor Frimannslund (1911-2006): Et

Minneskrift, vol. 135 (Oslo: Novus, 2011).

" Doreen J. Waugh and Brian Smith, eds., Shetland’s Northern Links: Language and History (Edinburgh:

Scottish Society for Northern Studies, 1996).

¥ Jan A. Morrison, ‘The Auld Rock: The Physical Environment as an Element in the Interplay of Continuity and

Change in Shetland’s History’, in Shetland’s Northern Links: Language and History, ed. Doreen J. Waugh and

Brian Smith (Edinburgh: Scottish Society for Northern Studies, 1996), 89.
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This illustrates the fact that Shetland scholars — at least in the case of lan A. Morrison —
shared the idea with other Island scholars that islands could serve as laboratory of human
evolution. He didn’t write that the Shetland Islands were isolated and therefore offered a
vision of the evolution of a society cut off from the rest of the world but what Ian A. Morrison
wrote matched what Godfrey Baldacchino described as “quasi laboratory settings™' with
“controlling variables™ — compared to other areas which are unfortunately never clearly
defined by those writers. The second example is the blunt analysis of James R. Coull when he
writes that “[d]espite its apparently isolated location, developments in Shetland in all of

»3 His comment matches the

history have been influenced by repeated external contacts
analysis of both Epeli Hau’ofa® and John R. Gillis:’ insular societies were and still are
connected to the rest of the world. And it is the sea that served as a medium to connect the

Shetlanders to the rest of the world for several centuries.

! Baldacchino, ‘Islands, Island Studies, Island Studies Journal’, 4.
2 .

Ibid., 6.
? James R. Coull, ‘Shetland: The Land, Sea and Human Environments’, in Shetland’s Northern Links: Language
and History, ed. Doreen J. Waugh and Brian Smith (Edinburgh: Scottish Society for Northern Studies, 1996), 76.
* Hau’ofa, ‘Our Sea of Islands’.
> Gillis, Islands of the Mind.
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The land and the sea

In Shetland historiography, the sea holds a special place as it was for century the only way for
Shetlanders to connect with the rest of the world. The historiography illustrates the
heterogeneity of contacts but also of means of contact. I will not provide the reader with an
exhaustive list of the works published on this subject, I solely wish to pin point the variety of

undertaken studies.

In the past few years, PhD dissertations about the sea part of Shetland history were completed
or just started. Bobby Gear completed a PhD on the history of pelagic fishing in Shetland in
the 20™ century.! Silke Reeploeg defended a dissertation on the intercultural links between
Shetland and Norway from the 18" century to the 20™ century: in her study, the sea plays a
considerable role.” In 2013, Marc Chivers started a PhD on the history of the Shetland boats.

The boats are important items as means of transportation but also of cultural exchanges.
Various scholars studied their different architecture, building materials and the transmission
of both skills and knowledge. Two brief sections are, for example, included in the previously

* and “Yoles and

mentioned work of Alexander Fenton, “Fishing Boats from Norway”
Sixerns: Construction and Terminology™. Shetlanders used these boats for several activities
and one of them was fishing — for others or for themselves. James R. Coull has written
extensively on this subject.6 Fishermen were either directly involved with merchants or as
fishing tenants they sold their fish to their landlord. In any case they participated to the
Shetland trade. Hance Smith studied the variety of exchanges and the Shetland trade in his
book entitled Shetland life and trade, 1550-1914." His book as well as Derek Flinn’s
Travellers in a bygone Shetland® detailed the diverse reasons for travelling and the pedigree
of the travellers who visited Shetland. These travellers going to Shetland as well as the

fishermen or any other seafarer navigating around Shetland, could be victim of a wreck.

Andrew C. O’Dell used the data collected by R. Stuart Bruce to publish a Shetland wreck-

' Robert W. Gear, An Eye to Windward: The Development of Shetland’s Pelagic Fishing Industry (Lerwick:
Shetland Times Ltd, Forthcoming).

? Silke Reeploeg, ‘Northern Maps: Re-Negotiating Space and Place in the Northern Isles and Norway in the
Eighteenth Century’, Northern Scotland 6, no. 1 (May 2015): 24-48.

3 Mark Chivers, ‘PhD Research into the Shetland Boat: History, Folklore & Construction’, Unkans. Newsletter of
the Shetland Museum and Archives, 2015.

* Alexander Fenton, ‘The Shore and the Sea’, in The Northern Isles: Orkney and Shetland (East Linton:
Tuckwell Press Ltd, 1997), 552—-62.

3 Ibid., 563-70.

% See for example: James R. Coull, Fishing, Fishermen, Fish Merchants and Curers in Shetland: Episodes in
Fishing and Curing Herring and Whitefish (Lerwick: Shetland Amenity Trust, 2007).

" Hance D. Smith, Shetland Life and Trade 1550-1914 (Edinburgh: John Donald Publishers Ltd., 2003).

¥ Derek Flinn, Travellers in a Bygone Shetland: An Anthology (Edinburgh: Scottish Academic Press, 1989).
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rose’ while Hance Smith drew a map of the Shetland wrecks.” The cargo of the wrecks
contributed to what can be called the economy of the foreshore i.e. what was brought on land
by the sea. Therefore the study of wrecks is both a study of the sea as a medium and of the
sea-originating opportunities

Indeed wrecks can symbolise what has been quoted earlier as “the continuum formed by
islanders, land and sea”.’ Islanders reused on land the boat timber which came from the sea.
Several other studies have in themselves the study of this continuum even if it’s done
unconsciously. All the studies on the scattalds and their transformations through time remind
the reader that people who possessed rights on a scattald had rights on the foreshore too. The
importance of these rights can be found in the works of Brian Smith but also Susan Knox,
Jonathan Wills, Michael Jones and James R. Coull to cite only a few — as well as in the work
of archacologists.” The works on Shetland agriculture and “rents from the sea™
acknowledged, amongst other things, the importance of sea-weed as a fertiliser but also made
the connection between renting a land and fishing for a landlord in 18th—century Shetland. The
works on fisheries and fishing underlined the importance of the related activities done on
land: fish curing took place on the beach and fish curers worked there, at the border between
land and sea. These fish curers and kelp cutters were not only men. Gender studies scholars
have also worked on these interactions between land and sea. Lynn Abrams portrayed the
interactions that women had with land and sea and how they very often stood on the border of
these two spaces.® I've explained that several scholars studied the building of boats but
Shetlanders built these boats on land, they also landed their boat on land — the landing place
was called a noost.” Similarly it was both on land and on sea that Shetlanders transmitted

fishing and boat building knowledge to the future generations.

! Andrew C. O’Dell, ‘The Shetland Islands Wreck-Rose’, Mariner’s Mirror 19 (1933).

* Smith, Shetland Life and Trade 1550-1914, 273,

’ Dawson, ‘Archaeology, Aquapelagos and Islands Studies’, 17.

* Brian Smith, ‘What Is a Scattald? Rural Communities in Shetland, 1400-1900’, in Essays in Shetland History:
Heidursrit to T.M.Y. Manson, ed. Barbara E Crawford (Lerwick: Shetland Times Ltd, 1984), 99—124; Susan
Knox, The Making of the Shetland Landscape (Edinburgh: John Donald Publishers Ltd., 2003); Jonathan W. G.
Wills, ‘The Zetland Method’, in Essays in Shetland History: Heidursrit to T.M.Y. Manson, ed. Barbara E
Crawford (Lerwick: Shetland Times Ltd, 1984), 161-78; Michael Jones, ‘Perceptions of Udal Law in Orkney
and Shetland’, in Shetland’s Northern Links: Language and History, ed. Doreen J. Waugh (Edinburgh: Scottish
Society for Northern Studies, 1996), 186—204; Coull, ‘Shetland: The Land, Sea and Human Environments’.

° Brian Smith, ‘Rents from the Sea’, in Toons and Tenants, Settlement and Society in Shetland 1299-1899
(Lerwick: Shetland Times Ltd, 2000), 65-80.

® Lynn Abrams, Myth and Materiality in a Woman’s World: Shetland 1800-2000, Reprint (Manchester:
Manchester University Press, 2010).

7 Shetlandic: noost and Norwegian: naust, a boat shelter or a place on the beach where the boat is drawn up.
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This brief account demonstrates that Shetland scholars have considered the insular character
of Shetland in their work. They did so consciously or unconsciously. They stressed the
complementary roles that these two spaces played in Shetland history, with the foreshore as
their meeting place. Eventually, this brief account also shows that even though it can appear at
first that sea and land have been studied separately deeper investigations show the continuous

presence of sea, land and foreshore in all these works.

Sources for the study of communities

How can one look at both the sea and the land? Look at the farming activities, the fishing
activities and any other activities shaping a community? Or should I say: where can we look?
What kind of materials can provide us with data that help the historian to build a narrative
detailing the community life and its evolution? The sources that were used in this research and
the methods of analysis are not essentially different from the type of sources and methods that
are used by European scholars who work on rural life, sociability, conflicts in rural milieu,

etc.

Sources about the past of the communities in Shetland can be found in various places. The
three main locations are in Lerwick, at the Shetland Museum and Archives (SA), in
Edinburgh, at the National Register of Scotland (anciently the National Archives of Scotland)

(NRS or NAS) and at the National Library of Scotland (NLS).!

These sources can be classified in three main categories: 1) the sources that give (almost)
direct access to the voices and physical traces of the Shetlanders; 2) those which came both
from the practices (of the communities) and from the normative institutions; and 3) the
sources that tend to present only the communities from an outsider’s perspective — even

though some insider’s information are sometimes provided.
The voices and the physical traces of the Shetlanders

This study starts with a very conventional source for rural historians interested in the

interactions between communities’ members: the judicial archives — lay or religious. These

" Traces of Shetland’s past can also be found in more curious places such as in Rennes, at the Bibliothéque
Municipale, where I read the book of Yves-Joseph de Kerguelen de Trémarec, a Breton navigator who sailed in
the North Sea between 1767 and 1768 and wrote a few pages about the Shetland Islands and their inhabitants
(Yves-Joseph de Kerguelen de Trémarec, Relation d’un voyage dans la Mer du Nord aux costes d’Islande... et
de Norvege fait en 1767 et 1768 (Paris: Prault, 1771), 151-161.).
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sources have been extensively studied and criticised in France, Norway and in Great-Britain."
Their use has been of great help for the renewal of rural social history since the 1960s. Their
biases are also very well known: they don’t show the “true” voices of the inhabitants because
their voices are mediated through several persons and means (from the clerks to the language
in which the proceedings are written) and they tend to show a conflict-packed arena where
violence and theft predominates. All these biases have been carefully studied and if used
prudentially and a good amount of source criticism these materials are a mine of information
on the interactions between inhabitants in a given place. If these sources provide some
glimpses of the Shetlanders’ voices other sources give us the possibility to touch upon the
physical life of the Shetlanders. Archaeoscientists and ethnographers, in their studies, have in
France, Norway and Great-Britain,” been providers of a quantity of information on the way
the physical landscape of a place looked like at a given time and how human activities
transformed it as well as how human activities were affected by the changes in their
environment. These second hand sources — archaeological report, pollen analysis,
ethnographic studies, etc. — are extremely useful for the historian of communities. They

participate in giving a substance to the studied communities.

When 1 first started to work on the Shetland Islands, I wanted to look at the solidarities in

rural areas. In order to do so, the French historians have used the seigniorial archives of basse

! See for example: Francois Billacois, ‘Pour Une Enquéte Sur La Criminalité Dans La France d’Ancien Régime’,
Annales. Economies, Sociétés, Civilisations, 1967, 340-49; Arlette Farge, Vivre Dans La Rue A Paris Au XVIlie
Siecle (Paris: Folio, 1979); Arlette Farge, Le Goiit de L’archive, Points Histoire (Paris: Seuil, 1989); Benoit
Garnot, ed., Histoire de La Criminalité de I’Antiquité Au XXe Si cle . Nouvelles Approches, Actes du Colloque de
Dijon, 1991, Séries Du Centre D’études Historiques (Dijon: Editions Universitaires de Dijon, 1992); Frangois
Brizay, Antoine Follain, and Véronique Sarrazin, eds., Les Justices de Village. Administration et Justice Locales
de La Fin Du Moyen Age A La Révolution, Actes du colloque d’Angers des 26 et 27 octobre 2001 (Rennes:
Presses Universitaires de Rennes, 2003); Philippe Chassaigne, ‘Développements Récents Dans L’histoire Du
Crime et de La Justice En Grande-Bretagne’, in Histoires D outre-Manche : Tendances Récentes de
L historiographie ritannique, ed. Frédérique Lachaud, Isabelle Lescent-Giles, and Frangois-Joseph Ruggiu
(Paris: Presses de 1’Université Paris-Sorbonne, 2001), 247-62; Aud Mikkelsen Tretvik, Tretter, Ting Og
Tillitsmenn. En Undersokelse Av Konflikthdndtering I Det Norske Bygdesamfunnet Pd 1700-Tallet., Skriftserie
Fra Historisk Institutt Akademisk Avhandling 32 (Trondheim: Norges teknisk-naturvitenskapelige universitet,
2000). Aud Mikkelsen Tretvik’s work was part of the Tingbokprosjektet, the Court Book Project, which started
at the Historic Institute at the University of Oslo in 1987 and was under the supervision of professors Selvi
Sogner and Hilde Sandvik. Twenty-three books were published between 1992 and 2005, masters’ theses and
PhD’s dissertations were written and sources were edited (‘Tingbokprosjektet’, UiO: Institutt for Arkeologi,
Konservering Og Historie, 2010, http://www.hf.uio.no/iakh/forskning/prosjekter/tingbok/.). See also: Eva
Osterberg and Selvi Sogner, eds., People Meet the Law: Control and Conflict-Handling in the Courts, the
Nordic Countries in the Post-Reformation and Pre-Industrial Period (Oslo: Universitetsforlaget, 2000).

* See for example: Christine Rendu, La Montagne d’Enveig: Une estive pyrénéenne dans la longue durée
(Perpignan: Trabucaire Editions, 2003); ‘Kultur Og Natur I Grimsdalen Landskapsvernomréade. Sluttrapport Fra
DYLAN-Prosjektet’, NIKU Tema 38 (Olso: NIKU og UiO: Kulturhistorisk museum og Naturhistorisk museum,
2011); Chris Dalglish, Rural Society in the Age of Reason: An Archaeology of the Emergence of Modern Life in
the Southern Scottish Highlands (New York: Kluwer Academic/Plenum Publishers, 2003).

68

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



justice. In Scotland, the Franchise Courts had what French historians call a right of “basse
justice”.!

[The regalities, baronies, stewartries and bailieries] formed legal jurisdiction separate from other
more familiar local jurisdictions such as sheriffdoms. Within their bounds, the owner of the
jurisdiction, usually the local landowner, had a franchise from the Crown to administer justice. [...]
The courts dealt with disputes between tenants, in which the civil and criminal seem to combine

[..]2
Thomas Gifford writes that in 1733 all the parishes of Shetland had a lay judge, a bailie.” The
court books of only three of them are surviving. Traces of other bailieries exist but their court
books, if they existed, are now gone.* A document of 1739 gives the names of 15 bailies and
their 14 bailieries — the island of Unst having two bailies.” For this dissertation, I have worked
on the court books of the bailieries of Dunrossness, Sandwick and Cunningsburgh, of
Northmavine (Quarter of Ollaberrie) and of the North Parish of Unst.® These three court
books form the basis of a local investigation at the village level — town or room in Shetland.

The following table gives the number of cases judged in the different courts.

Bailieries Years covered by the court Number of cases brought
book before court
Dunrossness, Sandwick and 1730-1735 61
Cunningsburgh
Northmavine 1744-1747 25
North Parish of Unst 1731-1733 18
Total N: 104

' Leah Leneman, Living in Atholl, A Social History of the Estates 1685-1785 (Edinburgh: Edinburgh University
Press, 1986), 153.

* Cecil Sinclair, Tracing Scottish Local History, ed. Scottish Record Office (Edinburgh: HMSO, 1996), 94-95.

’ Thomas Gifford, An Historical Description of the Zetland Islands in the Year 1733. With an Appendix of
[llustrative Documents (Sandwick: Thule Print Ltd, 1976), 46.

* SA, GD150/2534B/1, ‘Commission by James Keith of Benholme, Tutor to William Earl of Mortone, to John
Cheyne of Essilmonth to Be Bailie of the Parishes of Quhytnes and Wisdaill’ 1650; SA, GD150/2534B/7,
‘Commission by George Earl of Morton to Sir John Mitchell of Westshoar, Bart, to Be Bailie of the Parishes of
Tingwall, Sandsting and Aithsting, “and the Lands in Quarf Belonging in Property to Him” (I.e. Sir John
Mitchell)’ 1734; SA, D25/1/5, ‘Note of Bailies of Shetland Parishes in 1688 Reconstructed by Thomas Mouat of
Garth’ ¢ 1800; SA, D18/36/9/19, ‘Typed Transcript and Corrected Proof of Complaint by Thomas Mouat of
Garth to Bailie of Delting, circa March 1740. Concerning Trespass of Inhabitants of Firth and Swinister and
Collafirth in Island of Linga.” ca 1740, 36.

> SA, SC12/53/2/ page 259, ‘Obligation by Andrew Sinclair, Baillie of the Parishes of Dunrossness, Sandwick
and Cunningsburgh, Robert Sinclair of House, Baillie of Island of Burray, Sir John Mitchell of Westshore Baillie
of Parish of Tingwall, Aithsting and Sandsting, John Scott of Melbie Baillie of Parishes of Walls and Sandness,
George Greig Bailie of Island of Papa Stour, Alexander Sinclair of Brew Baillie of the Parish of Whiteness and
Weisdale, Thomas Gifford of Busta Baillie of Delting, James Cheyne of Tannick, Baillie of the Parish of
Northmavine, John Scott of Scarpo, Baillie of the Island of Yell, Andrew Scott of Greenwall and Thomas Mouat,
Merchant in Uyasound, Baillies of the Island of Unst, William Bruce of Urie, Baillie of the Island of Fetlar,
Robert Bruce of Simbester, Baillie of the Islands of Whalsay and Skerries, Robert Hunter of Lunna, Baillie of
Nesting and Lunnasting, and James Greig, Baillie of the Island of Bressay, Parishes of Lerwick, Gulberwick and
Quarff, to Robert Dick of Frackafield, for Payment of £40 Sterling, Yearly, to the Commissioners of Excise for
North Britain, for the Power to Exact and Levy the Several Excise Duties from the Inhabitants of Zetland,
Engrossed on 21 November 1739’ 1737.

% NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735 n.d.; NAS,
RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733" n.d.; SA, D25/3,
‘Fragment of Bailie Court Book of Northmavine, 1744-1747’ n.d.
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NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book’, 1731-1735.
SA, D25/3. ‘Fragment of Bailie Court Book of Northmavine’, 1744-1747.
NAS, RH2/8/33. ‘Photostat Copy of Bailie Court Book of the North Parish of Unst, Shetland’, 1731-1733.

Table 3: Bailieries: Number of cases

In the bailie court books, the minutes are short but they are an extremely valuable source for
the historians.' They provide a quantity of data on solidarities, family strategies, agricultural
and fishing activities, movements, etc. Having the possibility to study three court books from
three different bailieries gives the opportunity to study geographic variations. The court book
of Northmavine dating from the middle of the 18" century, just before the abolition of the
Franchise Courts, gives the possibility to study the evolution of community life from the
1730s to the 1740s and throughout the second half of the 18" century with the study of the
Sheriff Court records. In the parish of Dunrossness, two bailie court books were kept for the
years 1694 and 1700. The functioning of these courts and the type of processes were different
from the bailie courts of the 1730s and 1740s. These courts predated the reorganisation of the
Presbyterian kirk sessions. Therefore, local judges or bailies had to deal with “the process of
cursing, swearing etc,”® such as in the bailie court of Dunrossness in 1700 where nineteen

cases of cursing, swearing or defaming were dealt with.

After 1747, the bailie courts were replaced by a regional court: the Sheriff Court. The records
of the processes held throughout the 18" century in front of the Sheriff Court are numerous.
As we can see in the following table, 1,096 cases were brought to the attention of the court
between 1700 and 1800. The big increase in court cases from 1770s can be explained at least
by two reasons: the first one is practical and the second one is more institutional. It is possible
that before the end of the Franchise court (1747) and for the following twenty years, the
meagre institutional position of the Sheriff Court in the islands contributed to a bad
conservation of the court records. Complementary to this practical reason, it is possible that it
took sometime before the Shetlanders from all social groups completely turned their attention
towards the Sheriff Court and started using its full capacity. That might also be explained by a

temporary increase in a certain type of processes: summons of removing, divisions of

' They do not exceed more than 132 lines in length — in the case of the scattalds’ description of Unst' — and are
more often comprised between 10 and 20 lines in length. The minute starts with the names and place of
residence of the defender(s), the charges and the necessity for witnesses. If witnesses aren’t needed or if the
witnesses are already present at court, the process can start, otherwise it is postponed to the following day. Then
the witnesses testify under oath and the judge announces the verdict and the conditions of its execution. This
strict procedure can change slightly from one case to another and from one court to another but most of the time,
it is rigorously followed.

2 SA, D6/35, ‘Minutes of Bailie Court of Dunrossness’ 1700, fol. 1.
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scattalds and land lying runrig. The Sheriff Court cases differ greatly from the Bailie Court

. . 1
minutes. The cases’ records are dense and the bundles comport several pieces.

Sheriff Court Cases
1700-1710 0
1711-1720 1
1721-1730 4
1731-1740 1
1741-1750 20
1751-1760 26
1761-1770 49
1771-1780 182
1781-1790 277
1791-1800 536
Total N: 1,096
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 4: Sheriff Court: Number of cases

Considering the number of cases as well as the status of the Sheriff Court I decided to focus
mainly on a qualitative approach of cases pin pointed after a thorough study of the archives’
catalogue.” Therefore, I excluded cases that concerned only affaires between élite members
(clergy, merchants, landlords, etc.) or cases located in Lerwick. With this method, I selected
about 120 cases between the middle of the 18" century and the early 19" century; they took
place outside of Lerwick and involved both members of Shetland’s ¢élite and of lower social
categories. The Sheriff Court Records, just like the bailie court minutes, contain precious
information on rural life. The density and clarity of their documents helped greatly to
understand several issues such as the importance of the immemorability of the scattalds,

Shetland commons and the socio-cultural importance of trust in the communities.

The lay courts were not the only judicial courts in Shetland in the 18" century: the
Presbyterian Kirk had well-established Kirk Sessions in all the parishes. In Scotland, the
Presbyterian Kirk was a key-stone in the organisation of the early-modern state and its control
of the inhabitants. The records of the Kirk Sessions in Shetland are extensive. It is possible
that something like 4,000 minutes were judged by these religious courts between 1700 and
1800. In order to keep a study of these cases judged by the Minister and the Elders feasible, I

decided to focus my attention on four Kirk Sessions: the Kirk Sessions of 1) Dunrossness, 2)

' These pieces can range from one page to twenty or more pages long. The bundles can hold from one piece to
more than thirty. In front of the Sheriff Court, the different parties involved with a case work with professional
writers and other legal professionals. The pieces are of various natures. They can be petition addressed to the
Sheriff depute or his substitute, answers, replies, accounts, plans, letters, etc.

* Indeed, in the Sheriff Court catalogue, the archivists provided details on: the type of document, the title of the
document, the date of the document and a detailed description of the pursuer(s) and defender(s). The titles of the
document were extremely helpful since the archivists have been extremely constant in indicating what the
reason(s) of the case was, for example: “Petition (damage by swine.)” (SA, SC12/6/1770/2, ‘Petition (Damage
by Swine.)’ 1770.).
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Northmavine, 3) Sandwick and Cunningsburgh and 4) Unst. A complete transcription of the
minutes of the Kirk Session of Sandwick and Cunnningsburgh between 1754 and 1842 was
done by Angus Johnson at the Shetland Archives. I thank him deeply for letting me use his
file. I have also done a 10-year survey for the Kirk Session of Dunrossness (1764-1773) and a
five-year survey for the Kirk Session of Northmavine (1758-1762). I have used the records of
the parish of Unst more punctually, mostly when comparing special events appearing in the
Kirk Session Registers — such as the fast for the Kingdom during the American War of
Independence. The folios indicated in the footnotes are those indicated on Scottish Documents

Digital Volumes viewer. The minutes of the Kirk Session can be divided in (at least) ten

categories.

Annual accounts of the Kirk Session money Poor Rolls
Appointments of Elders in the parish Preaches
Money collections Reappearance’

Moral cases (illegitimate child, ante-nuptial

Religious celebrations

fornication, adultery, breach of Sabbath, insults,
calumny, petty theft and minor violence, defamation
and witchcraft)

Days when no sermon could be given because of bad
weather conditions or illness

Serving edicts

SA, CH2/112/1. ‘Dunrossness Kirk Session Minutes’, 1764-1841.

SA, CH2/286/1. ‘Northmavine Kirk Session Minutes’, 1729-1765.

SA, CH2/286/2. ‘Northmavine Kirk Session Minutes’, 1765-1834.

SA, CH2/325/1. ‘Sandwick and Cunningsburgh Kirk Session Minutes’,
SA, CH2/385/1. ‘Unst Kirk Session Minutes’, 1720-1739.

SA, CH2/385/2. ‘Unst Kirk Session Minutes’, 1797-1843.

1755-1842.

Table S: Kirk Sessions: Types of minutes

The minutes interesting for the historians of communities are among others: the appointments
of Elders which give the names of those in the local communities who are the daily eyes of
the Kirk in the life of its parishioners; the moral cases which give clues on the reasons for
defamations and loss of trust in the community; the days when no sermon could be given
which give information on the impact of the Little Ice Age on the religious life of the
communities; the poor rolls which give us an idea of the social stratigraphy of the parish.
Presbytery Courts records have been only partially used: the density of the Kirk Sessions

records provided early a solid basis for argumentation and narration.

In these sources — bailie courts, Sheriff Court and Kirk Sessions Registers — the voice of the
communities’ members appear, distorted most of the time, probably transformed and
translated by the clerk, but in the complaints, in the defences, in the witnesses’ testimonies
and in the letters presented at court, the considerations and interests of the Shetlanders can

appear. Their solidarities and mistrusts can also arise from a cautious analysis of their defence

" When one person had been judged, one of his/her possible sentences was to appear in front of the whole
congregation for a certain number of Sabbath in a row. Therefore, they ‘reappeared’ at court.
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strategy, of the geographical pattern of violent acts or of the defamations’ words. In these
sources, the physical life of the people can also appear: the pursuer(s), defender(s) or
witnesse(s) can detail the setting of their encounters with other participants in the case and
very often, cases deal with the material life of the inhabitants, from the theft of their sheep to

the destruction of a dyke.

This material life gives the opportunity of seeing aspects of the life of communities. Some
sources, mostly second hand sources, provide a more direct access to the material life of the
communities usually more difficult to reach for the historians of the texts. Archaeological
notes and references can be found in the Canmore, the data base of the Royal Commission on
the Ancient and Historical Monuments of Scotland (RCAHMS).' Archaeological evidences can
help the historians to understand the presence of the community in its landscape as well as the
role that this landscape might have played in the socio-cultural interactions between the
community’s members. Eventually, two ethnographic collections, Alexander Fenton’s The
Northern Isles: Orkney and Shetland and lan Tait’s Shetland Vernacular Buildings: 1600-

1900,% bring together archaeological data, written sources and comparative facts.’
The norms in the communities

Leaving the physical life of the Shetlanders, we can now turn towards documents that bring to
light the norms that framed the communities. In an article that discusses the misconception of
Antiquarians on the nature of rings, assemblies, in Shetland before the 17" century, Brian
Smith explain that “Shetland might have had an althing, a general assembly of free men,
during the centuries after the Scandinavian settlement of the islands. If so, it probably met at
Tingwall. [...] In the late 13* century Magnus Hakonsson's new law code came into use in the
islands, and royal officials took control. First the regime established a lawting at Tingwall,
where the new laws, and revisions to them, were promulgated.”® When at the end of the 130

century, Magnus the Lawmender’s law code arrived in the islands; it was the version of the

' “Canmore’, Royal Commission on the Ancient and Historical Monuments of Scotland, accessed 19 May 2014,
http://www.rcahms.gov.uk/canmore.html.

2 Fenton, The Northern Isles; Tait, Shetland Vernacular Buildings, 1600-1900.

? These two seminal works cover topics including the “Settlement and Agricultural Landscape of Shetland”, the
“Maritime buildings”, the “Fuel for the Fire”, the “Land and its Produce”, the “Shore and the Sea” and other
topics which transform a few lines in a written document into a physical reality in the world of the Shetlanders
(Ian Tait, Shetland Vernacular Buildings, 1600-1900 (Lerwick: Shetland Times, 2012), 45-90 and 469-504;
Alexander Fenton, The Northern Isles: Orkney and Shetland (East Linton: Tuckwell Press Ltd, 1997), 206-239,
274-317 and 510-624.). These two books provide information on the materiality of socio-cultural relations in the
landscape such as the importance of the building of dyke and of the erection of boundary markers.

* Brian Smith, ‘On the Nature of Tings: Shetland’s Law Courts from the Middle Ages until 1611°, The New
Shetlander, no. 250 (2009), http://www.thingsites.com/useful-articles/on-the-nature-of-tings# ednref67.
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Gulathing law book that “came to be introduced in Shetland and Orkney”.! The Gulathing
was a regional representative assembly which jurisdiction extended over the shires of
Hordaland, Sognfylki and Firdafylki,” a vast region on the west coast of Norway, around the
town of Bergen. Before the introduction of a new law code by Magnus Hakonsson in 1274,
the writing down of the custom of this western region had probably started at the end of the
11™ century and the older manuscripts’ fragments that are conserved today date from the
middle of the 12" century.’ This written custom is called the Gulathing law or the older
Gulathing law since Magnus Lagabgters Landslov is sometimes referred as the Gulathing law

because it had been first accepted by the Gulathing.*

For the historians of communities, these two law codes, the Gulathing law and Magnus
Lagabeters Landslov, are of great interest because they form, along with the Scots law and
other sources, the inspiration for the Shetland by-laws of the 17" century. These two law
codes rule on the preservation of a good neighbourhood by keeping proper farming practices
and the management of common resources. The version of the Gulathing Law most
commonly used by non-Old Norwegian readers is the translated version of Laurence M.
Larson published in 1935.° Eleven sections, subdivided into chapters, compose the Older Law
of the Gulathing. The section entitled, “The Law of Tenancy” is divided into 31 chapters of
between 5 lines and 40 lines in length.® The affiliation between the Gulathing law, the
Landslov and the Shetland by-laws appear when reading the content of the chapters or acts.
For example, in the Gulathing law, Chapter 83 rules on “One who opens a gate shall close it
again”,’ and in Shetland’s Old Country Acts, the 6™ Act starts with “That good
neighbourhood be observed and keeped by timous and sufficient bigging of decks, and putting
up of grinds and passages, keeping and closing the same”.® In the 7™ section of the Landslov,
Chapter 34 is entitled “Om nogen spilder folks gjerder”,” in English “if someone is

destroying people's fences”'’ and in Shetland’s Old Country Acts, the 6™ Act continues with

" Knut Robberstad, ‘Udal Law’, in Shetland and the Outside World, 1469-1969, ed. Donald J. Withrington,
Aberdeen University Studies 157 (Oxford: Oxford University Press, 1983), 51.

* Laurence M. Larson, trans., The Earliest Norwegian Laws. Being the Gulathing Law and the Frostathing Law,
Records of Civilization, no. 20 (New York, 1935), 7-8.

> Ibid., 26.

4 Robberstad, ‘Udal Law’, 51.

3 Larson, The Earliest Norwegian Laws. Being the Gulathing Law and the Frostathing Law.

% The Law of Tenancy in ibid., 89—107.

" 1bid., 96.

¥ “The Old Country Acts, or Abridgements Thereof’, in An Historical Description of the Zetland Islands in the
Year 1733. With an Appendix of Illustrative Documents, by Thomas Gifford (Sandwick: Thule Print Ltd, 1976),
81-85 act 6.

° Absalon Taranger, ed., Magnus Lagaboters Landslov (Christiana: Cammermeyers Boghandel, 1915), 132-33.
' Translation in: Aud Mikkelsen Tretvik, ‘Re: Fwd: Historiography Sources and Methods’, 28 May 2014.
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“[t]hat whoever neglects to close the grinds, or breaks down, and goes over decks”.' The
Landslov is composed of 9 sections, subdivided into chapters. The version of the Landslov
that is mostly used by Norwegian historians is the translation in modern Norwegian by
Absalon Taranger.2 The 7" section of the Landslov, “Landsleiebolken”, which includes
Chapter 34, is divided into 65 chapters of various lengths — from 5 lines to 40 lines in length.’
The Old Country Acts, Shetland by-laws, include 41 acts from 2 lines to 24 lines in length.”
The Old Country Acts were first recorded in front of the Sheriff Court in 1615 and the version
of the Old Country Acts that I will use in this dissertation is the published version of 1786,
available in the Appendix of Thomas Gifford’s An Historical description of the Zetland
Islands in the year 1733.

The study of the communities in Shetland in the 18" century couldn’t be properly carried on
without the use of another legal corpus: the Scottish and British laws enacted respectively by
the Parliament of Scotland before 1707 and the Parliament of Great-Britain after this date.
The historian can select the laws which concern directly his or her subject and in the case of
Shetland communities: 9 Scottish laws concerning directly the improving and enclosing of
arable and common land® were carefully studied as well as British laws concerning, for

example, the development of fisheries. The Records of the Scottish Parliament before 1707

' “The Old Country Acts’ act 6.

? Taranger, Magnus Lagaboters Landslov.

? Landsleiebolken in ibid., 110-61.

* “The Old Country Acts’.

> Gifford, An Historical Description of the Zetland Islands in the Year 1733.

8 K. M. Brown and al., eds., ‘1661/1/348: Act for Planting and Enclosing of Ground’, in Records of the
Parliaments of Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1661/1/348; K. M. Brown and
al., eds., ‘1663/6/55: Act for Encouragement of Tillage and Pasturage’, in Records of the Parliaments of
Scotland to 1707 (St Andrews: University of St Andrews, 2015), http://www.rps.ac.uk/trans/1663/6/55; K. M.
Brown and al., eds., ‘1669/10/54: Act Anent Enclosing of Ground’, in Records of the Parliaments of Scotland to
1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1669/10/54; K. M. Brown and al., eds., ‘1685/4/84: Act for
Sowing Peas and Beans, and Inhibiting the Casting up of Ground within the Shire of Aberdeen’, in Records of
the  Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1685/4/84; K. M. Brown and al., eds., ‘1685/4/73: Act in Favour of Planters and
Enclosers of Ground’, in Records of the Parliaments of Scotland to 1707 (St Andrews, 2007),
http://www.rps.ac.uk/trans/1685/4/73; K. M. Brown and al., eds., ‘1686/4/37: Act for Winter Herding’, in
Records of the Parliaments of Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1686/4/37; K.
M. Brown and al., eds., ‘1695/5/204: Act Concerning the Dividing of Commonties’, in Records of the
Parliaments  of  Scotland to 1707 (St  Andrews: University of St  Andrews, 2015),
http://www.rps.ac.uk/trans/1695/5/204; K. M. Brown and al., eds., ‘1695/5/156: Act Anent Lands Lying in
Runrig’, in Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1695/5/156; K. M. Brown and al., eds., ‘1695/5/189: Act for Preservation of
Meadows, Lands and Pasturages, Lying Adjacent to Sand-Hills’, in Records of the Parliaments of Scotland to
1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1695/5/189.
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are available online in a modern Scottish translation on the University of St. Andrews’

dedicated website: “Records of the Parliaments of Scotland to 1707”.!

' K. M. Brown and al., eds., The Records of the Parliaments of Scotland to 1707 (St Andrews: University of St
Andrews, 2015), http://www.rps.ac.uk/.
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The discourses on Shetlanders

After the judicial sources, the archaeo-scientific sources, the ethnographic collections and the
legal sources, the historian turns his or her attention towards sources whose aim was to
produce — more or less directly — a subjective discourse on the Shetlanders. These sources can
fall to three categories: 1) the testimonial and statistical sources, 2) the maps, plans and

iconographic sources, and 3) individuals’, estates’ and institutions’ sources.

In the 18" century, observers from Scotland — and Shetland — wrote abundantly on the
archipelago. At least fifteen printed accounts of visits or of the life on the islands exist — I
might have missed a few, especially if they only dealt with natural life.' The writers of these
accounts came from a variety of backgrounds. They were local landowners or ministers such
as Thomas Gifford or John Mill. They could also be naturalists whose visits to the islands
were first of all of scientific interest. This was for example the case of Samuel Hibbert and
Robert Jameson. These accounts might have been published long after they were written or
only a few years after the visit of the writer to Shetland. They might have been part of a

bigger project such as the twelve parochial accounts of the Old Statistical Account” or they

! John Brand, ‘A Brief Description of Orkney, Zetland, Pightland-Firth, and Caithness, 1701°, in 4 General
Collection of the Best and Most Interesting Voyages and Travels in All Parts of the World, ed. John Pinkerton,
vol. 3 (London: Longman, Hurst, &c., 1809), 731-810; Edmondston, 4 View of the Ancient and Present State of
the Zetland Islands, 1809; Arthur Edmondston, 4 View of the Ancient and Present State of the Zetland Islands.
Including Their Civil, Political, and Natural History, Antiquities and an Account of Their Agriculture, Fisheries,
Commerce, and the State of Society and Manners, vol. 2, 2 vols (Edinburgh: John Ballantyne and Co., 1809);
James Fea, Considerations of the Fisheries in the Scotch Islands (London: Printed for the author, 1787); Gifford,
An Historical Description of the Zetland Islands in the Year 1733; Samuel Hibbert, A Description of the
Shetland Islands, Comprising an Account of Their Geology, Scenery, Antiquities, and Superstitions (Edinburgh:
Archibald Constable and Co., 1822); Robert Jameson, An Qutline of the Mineralogy of the Shetland Islands, and
of the Island of Arran: Illustrated with Copper-Plates. With an Appendix; Containing Observations on Peat,
Kelp, and Coal (Edinburgh: Printed for William Creech, 1798); Yves-Joseph de Kerguelen de Trémarec,
Relation d’un voyage dans la Mer du Nord aux costes d’Islande... et de Norv ge fait en 1767 et 1768 (Paris:
Prault, 1771); John Laing, ‘Of the Shetland Isles (1806-1807)’, in A Voyage to Spitzbergen Containing an
Account of That Country, of the Zoology of the North; of the Shetland Isles; and of the Whale Fishery, [1818]
(Edinburgh: Printed for the author, 1825), 1-42; George Low, “Voyage to Schetland’, in A Tour Through the
Islands of Orkney and Schetland: Containing Hints Relative to Their Ancient Modern and Natural History
Collected in 1774, by George Low (Inverness: Melven Press, 1978), 64—196; John Mill, The Diary of the
Reverend John Mill, Minister of the Parishes of Dunrossness Sandwick and Cunningsburgh in Shetland, 1740-
1803. With Selections from Local Records and Original Documents Relating to the District, ed. Gilbert Goudie
(Edinburgh: Edinburgh University Press, 1889); Robert Monteith, Description of the Islands of Orkney and
Shetland, ed. Robert Sibbald, 1st edition: 1711 (Edinburgh, 1845); Patrick Neill, 4 Tour Through Some of the
Islands of Orkney and Shetland, With a View Chiefly to Objects of Natural History, but Including Also
Occasional Remarks on the State of the Inhabitants, Their Husbandry, and Fisheries (Edinburgh: A. Constable
and Company and John Murray, 1806); Alexander Peterkin, Notes on Orkney and Zetland: Illustrative of the
History, Antiquities, Scenery, and Customs of Those Islands (Edinburgh: Printed by J.Moir, for Macredie, Skelly,
and company, 1822); John Sinclair, ed., Statistical Account 1791-1799. Orkney and Shetland, vol. 19
(Wakefield: EP Publishing, 1978); John Shirreff, General View of the Agriculture of the Shetland Islands with
Observations of the Means of Their Improvement (Edinburgh: Archibald Constable and Co., 1814).

? John Menzies, ‘United Parishes of Bressay, Burra, and Quarff’, in The Statistical Accounts of Scotland 1791-
1799, ed. John (sir) Sinclair, vol. 10, 194-203, accessed 1 December 2011, http://stat-acc-
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were only a single-man project. They all had in common to deal with various aspects of
Shetland life and provided data on a diversity of subjects. Most importantly these subjects
were categorised and very often criticised by the authors and they gave an idea of what the
contemporaries thought of the life on the Shetland Islands and of what they made of the way
the members of the communities interacted with one another. Arthur Edmondston writes at
the beginning of the 19" century this wonderful description of the possibility for any man or
woman to walk freely on the hills:

Notwithstanding the various sources of disgust - to which the lower classes of people in Zetland
are exposed, yet no individuals feel a stronger attachment to their native country, or a more ardent
desire to revisit it. [...] Whatever other difficulties he may have to surmount, or restraints to
endure, the Zetlander has the uncontrolled liberty of ranging over every field. No penal
prohibitions oppose his passage through extensive enclosures, which, in other countries, the selfish
possessor deems fit to be pressed only, by his own sacred feet. The hills and the rocks are all his
own, and there is something in the exuberant wildness that surrounds him, congenial to his own
unlettered mind. It is, I apprehend, more to the possession of personal freedom in this respect, than
to any fondness for the contemplation of particular scenery [...]"

Rosalind Mitchison thoroughly analysed the making of the Old Statistical Account and the
character of his editor, Sir John Sinclair in her book, Agricultural Sir John* The Old
Statistical Account is the first large-scale Scottish population’s categorisation and census to be

published. At the British level, the census of 1801, 1811 and 1821 are all extremely

scot.edina.ac.uk/link/1791-99/Shetland/Bressay%2C%20Burra%2C%20and%20Quarff/; John Morison, ‘Parish
of Delting’, in The Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 1, 385—-408, accessed
1 December 2011, http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Delting/; John Mill, ‘Parish of
Dunrossness in Zetland’, in The Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 7, 391—
98, accessed 23 November 2011, http:/stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Dunrossness/; James
Gordon, ‘United Parishes of North Yell and Fetlar’, in The Statistical Accounts of Scotland 1791-1799, ed. John
(sir) Sinclair, vol. 13, 278-91, accessed 27 September 2012, http://stat-acc-scot.edina.ac.uk/link/1791-
99/Shetland/Fetlar%20and%20North%20Yell/; James Sands, ‘Parish of Lerwick’, in The Statistical Accounts of
Scotland 1791-1799, ed. John (sir) Sinclair, vol. 3, 414-20, accessed 27 September 2012, http://stat-acc-
scot.edina.ac.uk/link/1791-99/Shetland/Lerwick/; A Friend to Statistical Inquiries, ‘Parish of Nesting’, in The
Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 17, 498-502, accessed 31 January 2013,
http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Nesting/; William Jack, ‘Parish of Northmaven’, in The
Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 12, 34668, accessed 1 December 2011,
http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Northmaving/; Patrick Barclay, ‘United Parishes of
Aithsting and Sandsting’, in The Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 7, 580—
97, accessed 1 December 2011, http://stat-acc-scot.edina.ac.uk/link/1791-
99/Shetland/Sandsting%20and%20Aithsting/; William Mitchell, ‘Parish of Tingwall’, The Statistical Accounts of
Scotland ~ 1791-1799,  accessed 1 December 2011,  http://stat-acc-scot.edina.ac.uk/link/1791-
99/Shetland/Tingwall%20Whiteness%20and%20Weesdale/; Thomas Mouat and James Barclay, ‘Island and
Parish of Unst in Shetland’, in The Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 12,
182-202, accessed 27 September 2012, http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Unst/; David
Thomson, ‘Parish of Walls and Sandness’, in The Statistical Accounts of Scotland 1791-1799, ed. John (sir)
Sinclair, vol. 20, 97-116, accessed 1 December 2011, http://stat-acc-scot.edina.ac.uk/link/1791-
99/Shetland/Walls%20and%20Sandness/; Andrew Dishington, ‘United Parishes of Mid and South Yell’, in The
Statistical Accounts of Scotland 1791-1799, ed. John (sir) Sinclair, vol. 2, 565-75, accessed 27 September 2012,
http://stat-acc-scot.edina.ac.uk/link/1791-99/Shetland/Y ellmid%20and%20South/.

' Edmondston, 4 View of the Ancient and Present State of the Zetland Islands, 1809, 2:79.

* Rosalind Mitchison, Agricultural Sir John. The Life of Sir John Sinclair of Ulbster 1754-1835 (London: Bles,
1962).
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interesting for the historian of communities. They give a broad idea of the density of
population and of the type of employment in the archipelago. The limits of such sources are
even indicated in the documents themselves. In the 1821 census, the surveyor for the islands

of Orkney and Shetland wrote that:

The mixed occupation of the Inhabitants of Aithsting and Sandsting, and of Brassay and Barra, has
caused almost all the families to be ascribed to agriculture in the latter, to the fishery in the former.
In the rest of Shetland, they are generally ascribed to agriculture. In some of the Orkney Islands,
the same doubt has evidently had a like effect.’

The 15 printed accounts of Shetland include numerous engravings that constitute the basis of
a rich iconographic corpus. I have included in this corpus the title blocks or cartouches of
Shetland maps published in the 18" and early 19" centuries. These engravings and the title
blocks reflect the way mapmakers and visitors looked at the Shetland landscape and
communities. I also considered these maps for their own cartographic interests and for the
choices of the cartographers. For example, I asked myself what were the townships that were
represented? Was there some kind of exhaustiveness in the representation? I asked myself
these questions again when I looked at the plans that figured parts of Shetland landscape:
plans of townships, scattalds, arable lands, kelp shores, etc. These documents, at the
difference of most of the maps, were produced by local surveyors who participated in judicial
cases that required the mapping of certain areas of Shetland. The subjects of these maps —
townships, scattalds, arable lands, kelp shores, etc. — as well as their localness offer quantity
of data on the evolution of the communities’ landscapes and of the rights to common

resources in the 18" century.

Eventually, I have used complementary sources — rentals, letters, lists, accounts, private
ledgers, published booklets, wrecks’ register, etc. Their study has been carefully done and
when necessary, I presented their limits in the core of the dissertation. Presenting them here

would only result in a long and tedious list.

However, these sources which cover a range of angles into the history of communities in
Shetland don’t cover uniformly the period. The following graph indicates the disparity in
sources’ availability. This graph doesn’t include the complementary sources and the archaeo-
scientific and ethnographic sources. The Kirk Sessions records, the three bailie court books —

and complementary sources — counterbalance somehow the lack of sources for the first half of

' Abstract of Answers and Returns under The Population Act, 1 Geo. IV. C. 94: Shire of Orkney and Shetland’,
in Abstract of Answers and Returns under The Population Act, 1 Geo. IV. C. 94, vol. Scotland, 1821, 525,
http://histpop.org/ohpr/servlet/PageBrowser?path=Browse/Census%20(by%?20date)/1821&active=yes&mno=7&
tocstate=expandnew&display=sections&display=tables&display=pagetitles&pageseq=562.
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the 18" century since their preciseness and richness in details help the historian to portray the

communities of the first half of the 18" century.
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A brief commentary of this graph should pinpoint three elements: 1) most of the Scots Laws
which played an important role in the second half of the 18" century actually dated from the
second half of the 17™ century; 2) the sudden decline of archive materials in the 1740s can be
explained by the absence of Kirk Session records for the parishes of Dunrossness, Sandwick
and Cunningsburgh, Northmavine and Unst; 3) the increase of archive materials from the
1760s onwards can be explained by two reasons at least: a better conservation of the Kirk

Session and Sheriff Court records and a more systematic use of these courts.

Source analysis

The construction of a narration from these sources isn’t an easy task. How can one make
sense of the contents of such different materials? How can the historian build a narration that
will able to reader to both see the scientific process in action and the analytical synthesis?

How can the communities appear from the study of these materials?

Coming from a background in socio-economical rural history, the first thing that I did was to
put data in a table and start counting what could be counted. At the same time, I selected
information that would be useful in order to give substance to the narration. This method is
what can be called a simultaneous quantitative and qualitative approach. I selected countable
information that I transferred into a Microsoft Excel Table or in a Microsoft Access Database.
I did so for the corpuses which inner data could be easily quantified: the bailie court books
and the Kirk Session registers but also for materials that weren’t as obviously quantified: the
Shetland maps’ title blocks and the testimonial and statistical accounts. However, these
samples are small. The bailie court books’ database which contains the most important sample
counts 104 judicial cases and 415 Shetlanders. This is a small sample but it allows some
statistical interpretation even if the danger of over-interpretation is always close, the margin
of error being always bigger when one works on a small sample. Nevertheless, if one
acknowledges the wider margin of error in the statistical analysis of a small sample, the

danger of over-interpretation might be avoided.'

' Claire Lemercier and Claire Zalc, Méthodes quantitatives pour [’historien, Repéres 507 (Paris: La Découverte,
2007), 25-26.
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The multiplication of small corpuses can be a good solution to address the problem of wider
margin of error. The small corpuses can be used for detailed studies where different variables

enter into the equation.'

It appears that the cases concerning the common rules and good neighbourhood represent ca.
one third of the cases but the sample being so small, just a little more than 100 cases, the
margin of error is of more than + 5%. There would be no statistical significance in saying that
they were more cases concerning common rules and good neighbourhood judged at court than
cases of violence and riot because when considered together, cases of violence or riots
represent almost one third of the cases brought to court. The only thing that can be said is that
cases concerning common rules and good neighbourhood seem to have been quite as
important in Shetland as cases concerning violence and riots and this differs with the assertion
of Cecil Sinclair who explains that “[p]hysical violence is the commonest cause of complaint”

in the Franchise Courts.>

Cases concerning:
Common rules and good neighbourhood 38 37% ca. 1/3
Defamation 13 13% ca. 1/10
Riot 12 12% ca. 1/10
Violence 18 17% ca. 1/5
Theft 9 9%
Embezzlement of wrecked goods 1 1%
Servants 3 3%
School wages 1 1%
Theft/Inheritance 1 1%
Inheritance 2 2%
Debt 4 4%
Payment of the Excise of Zetland 1 1%
Teind 1 1%

Total N: 104 100%
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book’, 1731-1735.
SA, D25/3. ‘Fragment of Bailie Court Book of Northmavine’, 1744-1747.
NAS, RH2/8/33. ‘Photostat Copy of Bailie Court Book of the North Parish of Unst, Shetland’, 1731-1733.

Table 6: Bailieries: Types of cases

The qualitative approach always requires prudence and source criticism. The risk of over-
interpretation exists there as well. There is a necessity to discriminate between significant data
and representative data. I have considered that any information that was corroborated by
various sources and, when possible, statistically significant was considered as representative.
The multiplicity of corpuses and the use of both quantitative and qualitative approach lead to
a consideration on the levels or scales of investigation. In order to understand the functioning

of communities, I have changed the level of the investigation throughout the thesis,

"bid., 21.
* Sinclair, Tracing Scottish Local History, 95.
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sometimes looking carefully at the situation of one man or woman, then investigating the
social-interactions of a small group such as the inhabitants of a farm or of a townships and
eventually, discussing the perceptions that outside writers had of the Shetlanders as a whole.
These variations in the level of analysis allow an investigation into the different intermediary
communities, from the family to the county community and can “turn visible relationships

9 1

that would have stayed elusive at a macro-historic scale”.

' “Le changement d’échelle du regard de historien modifie le contenu de 1’analyse en rendant visibles des
relations restées insaisissables a 1’échelle macro-historique [...]”, in Grégory Dufaud and Hervé Mazurel,
‘Echelle’, in Les mots de [’historien, ed. Nicolas Offenstadt (Toulouse: Presses Universitaires du Mirail, 2005),
38.
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Conclusion

Writing the history of Shetland in the 18" century must take into consideration
historiographies, sources and methods: What are the historiographies of islands and
archipelagos — and Shetland’s historiographies? What are the sources available for writing

this narration? How can these sources be analysed?

Island studies as well as local or localized general history force us to go beyond the
archipelago, to look in all directions. It forces us to look at any environment as a place of
opportunities where geographical features may impose limits but offer new possibilities. On
islands, the shores can be places of possibilities: they offer natural resources that can prove of
extreme value for the local economy and they offer opportunities for exchanges — any kind of
exchanges. These exchanges lead us to consider archipelagos not as isolated, laboratory-like
places but as hubs, places of interconnections and interactions. It is in that perspective that the
Shetland archipelago will play a role in this study. The Shetland Islands were both a place of
limits and opportunities in the 18" century. The shores with their diversity of structures, from
cliffs to long beaches, were places where the land and sea met and offered various

possibilities for the inhabitants in terms of resources, transport and exchanges.

The historiographies of island as well as the sources available for such a study, force us to
consider the complexity of Shetland’s history. It is necessary to change scale in order to
change perspective: therefore, micro-local analysis as well as local and regional analysis will
offer possibilities to write a balanced narration considering the interactions on both local and
regional levels. It is also necessary to imagine Shetland in the 18 century as a place of
cultural diversity which received influences from all across the North Sea, without having
necessarily any competition between these influences, and with a potential for the
development of its own culture. Eventually, the society of Shetland, in its own development,
can be compared with other places in a large North-Western European context either in terms

of cultural and socio-economic developments or in terms of local institutions.

Sources and historiographies offer different points of view on Shetlanders. It is important to
consider them. The variety of sources and the literature written on Shetland both offer a
possibility for a complex narrative on Shetlanders. Some of these sources and historiographies
give us the possibility to write a history of Shetland ‘from the bottom’ where the physical
traces, the environment of the people and their local geography play an important part.

Sources and literature confirm that Shetlanders belonged to a wider network than what can be
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prefigured from the edges of their islands: among other things, they had contacts with
Scotland for their law and institutions, contacts with Norway and other countries for
exchanges and they belonged to the British Empire which formed a kind of worldwide
archipelago. In these contexts, a variety of discourses emerged on Shetlanders themselves and
on the islands were they lived. These discourses, as biased as they can be, still offer the

possibility to look at the Shetlanders from yet another angle.

85

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



86

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



Chapter 2: A regulated community'

The town seemed deserted. He turned up Hamngatan and parked near the post office. He stepped
out into the wind again. He saw himself as a pathetic figure, a police officer in a thin sweater,
battling the wind in a desolate Swedish town in the fall. The Swedish criminal justice system, he
thought. What’s left of it. This is how it looks. Freezing police officers in thin sweaters.’

Henning MANKELL, The Fifth Woman.

In the second volume of the Compendium of Scottish Ethnology published in 2012, Robert
Dodghson, a Scottish historian specialist of the early modern Highlands, explaines the
following:

It will be clear from a number of the foregoing sections that the Highland toun, like all communal
system, was a regulated community when it came to farming and resource use. In most cases, this
regulation was achieved through acts and byelaws passed by local or district courts and the levying
of fines and punishments for their infringement, and through a network of birlawmen across the
various towns who acted as eyes and ears for local courts so as to ensure compliance with its
regulations, and who served to resolve local disputes.’

What does Robert Dodgshon mean by ‘regulated’ — and especially “when it came to farming
and resource use”? The rest of the paragraph gives more clues. In Robert Dodgshon’s view, a
“regulated community” was a community whose agrarian activities and access to resources
were limited, controlled and monitored. This regulation was organised: laws or customs
formed the base, institutions such as courts insured that laws and customs were implemented

and eventually, police men worked locally as agents of these courts.

At the end of the 17™ century, Scottish local courts could use the legislation passed by the
Parliament of Scotland, the written acts and by-laws voted in the local courts and the custom
“which, without any express enactment by the supreme power, derives force from its tacit
consent; which consent is presumed from the inveterate or immemorial usage of the
community” explained John Erskine Esq. of Carnock, who was appointed professor of Scots
law in the University of Edinburgh in 1737;* Shetland made no exception. However,
Shetland’s intermediary position between Norway and Scotland involved characteristic

features: a Norwegian heritage on customs and police personnel and a Scottish influence on

' Robert A. Dodgshon, ‘Highland Touns before the Clearances’, in Farming and the Land, ed. Alexander Fenton
and Kenneth Veitch, Scottish Life and Society: Compendium of Scottish Ethnology 2 (East Linton: Birlinn Ltd,
2012), 126.

* Henning Mankell, The Fifth Woman: A Kurt Wallander Mystery (New York: The New Press, 2013), 168.

? Dodgshon, ‘Highland Touns before the Clearances’, 126.

* John (Esq.) Erskine, An Institute of the Law of Scotland, First edition: 1779, vol. 1 (Edinburgh: Bell &
Bradfute, 1824), 17-18; Robert Chambers and Thomas Thomson, A Biographical Dictionary of Eminent
Scotsmen: With a Supplement Continuing the Biographies to the Present Time, vol. 1 (Glasgow: Blackie and
son, 1875), 549.
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laws and customs, courts and personnel. Robert Dodgshon identifies the ‘toun’, the Highland
township, as a community. The ‘toun’ wasn’t the only “communal system” in early modern
Scotland: parish and commonties could also be considered as ‘local communal systems’ and

they were also ‘regulated’.

If “the Highland toun, like all communal system, was a regulated community”, how was its
Shetland counterpart regulated? Or in a more global way, in what respect were the Shetland
communities regulated — and especially “when it came to farming and resource use”? This is
the question with which this chapter is concerned. It attemps to analyse the legislation and
customs, which regulated the country life in Shetland; to study the courts, which insured the

implementation of the laws; to discover the men and the justice in action.
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Law and Custom

From ‘Shetland laws’ to Scots law

The presentation of the evolutions of the legal system in Shetland is mainly a work of
historical Geography and cultural History such as Michael Jones presents it in his article
“Perceptions of Udal law in Orkney and Shetland”.' Law is understood in the following pages
“in a broad sense as comprising not only formal law, such as statutory and common law, but

also divergent conceptions of law, local legal cultures, customary rights and folk law.””

The first sections of this chapter contain several references to second hand sources. Since they
deal mostly with medieval matters regarding law and justice in Shetland, the works of
Norwegian historian, Steinar Imsen, and Shetland archivist, Brian Smith, were in that respects

extremely helpful.
Law in medieval Norway

Since the Vikings settlements, the Shetlands Islands had been under a system of judicial
government that was specific to the Norse sphere of influence. Norwegians set up complex
judicial institutions in their home country as well as where they established new settlements.
The law had a dominant place in the Norse society. The thing was the “central feature of the
relationship between the king and the peasantry”.’ They were two kinds of things: the althings
which were popular assemblies on a local scale where all the freemen could meet up to
discuss judicial or political issues and the lawthings which were representative assemblies on
a larger scale where the legislative decisions were taken. The oldest Norwegian sets of laws
are those enacted by the Gulathing and the Frostathing:* the manuscripts that have survived
date respectively from about 1150 and 1260.” It is probable that the earliest Norwegian laws

were originally unwritten by-laws. The written versions of these provincial law codes “reflect,

in their extant form, the legal situation of the twelfth century, though several provisions go

' Michael Jones, ‘Perceptions of Udal Law in Orkney and Shetland’, in Shetland’s Northern Links: Language
and History, ed. Doreen J. Waugh (Edinburgh: Scottish Society for Northern Studies, 1996), 187.

? Michael Jones, ‘Udal Law’, in The Law, ed. Mark A. Mulhern, Scottish Life and Society: Compendium of
Scottish Ethnology 13 (East Linton: Birlinn Ltd, 2012), 389.

? Stale Dyrvik et al., Norway: A History from the Vikings to Our Own Times (Oslo: Scandinavian University
Press, 1995), 31.

*1bid., 31.

> Laurence M. Larson, trans., The Earliest Norwegian Laws. Being the Gulathing Law and the Frostathing Law,
Records of Civilization, no. 20 (New York, 1935), 26-27.
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further in time”." Through the 12" and 13" centuries, the Norwegian monarchy strengthened
and by the end of the 13™ century, the legislative decisions were taken by the king’s chancery
and the royal council.” Thus the lawthings in Norway lost their legislative powers and became
“provincial peasant-courts”.’ In 1274 Magnus Héakonson Lagabeter, the ‘Lawmender’, set up
a national law code: the Landslov.® The Lawbook was accepted by the four lawthings of

Norway.5
Legal and judicial situation in Shetland before 1469

Steinar Imsen explaines in his article “Public Life in Shetland and Orkney, ¢.1300-1550” that
the “public life in late medieval and early 16" century Orkney and Shetland was deeply
rooted in the political system of the late 13™ century Norwegian monarchy”.® In the same
article, he describes how the “provincial communes of Shetland and Orkney were not mere
carbon copies of the mainland-pattern”.” The statute of the lawthing in Shetland was in the
late Middle Ages different from that of Norway which was then almost reduced to the statute
of a “provincial peasant-court”:® the Shetland lawthing “constituted the provincial
communes™ and it also retained some of its legislative powers.'" The situation in Shetland
before 1469 was the following: the archipelago had a proper lawthing, a lawbook, lawmen
and lawrightmen but it was not an identical reproduction of the Norwegian situation. The
public life institutions and officers in Shetland followed their own path, distant in some points
from that of their counterparts in Norway. There were possibilities of change and evolution on
a local basis within the Norwegian system. Indeed, Steinar Imsen compares the situation in

Shetland and Orkney with the situation in Jemtland at the same period."’

In a 2009 article “On the nature of tings” in Shetland, Brian Smith updates considerably our
knowledge on the Shetland things. He confirms what Gilbert Goudie stated in 1886 that
“much that has been hinted about the Shetland Althing is conjectural, and some of it

' Dyrvik et al., Norway, 31.

% Ibid., 67-68; Steinar Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, New Orkney Antiquarian
Journal 1 (1999): 54.

3Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°’, 54.

4Dyrvik et al., Norway, 31.

SKnut Robberstad, ‘Udal Law’, in Shetland and the Outside World, 1469-1969, ed. Donald J. Withrington,
Aberdeen University Studies 157 (Oxford: Oxford University Press, 1983), 50.

®Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 53.

"Ibid., 56.

*Ibid., 54.

? In italic in the text, in Ibid., 60.

" Ibid.

" Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°.
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apocryphal, because the records do not exist”.! For Brian Smith, “[w]e don’t know”, if
“Shetland [had] an althing, a general assembly of free men”;” the question of lawthing being
“a different matter”.’ Eventually, Brian Smith concludes that “Shetland might have had an
althing, a general assembly of free men, during the centuries after the Scandinavian settlement
of the islands. If so, it probably met at Tingwall.”* Gilbert Goudie and Knut Robberstad reach
the same conclusion.” When the Landslov was introduced in Shetland, it changed the althing
into a lawthing.® The version of the Landslov introduced in Shetland was the Gulathing

version of the Lawbook — the same was also introduced in Orkney.” The law in Shetland was

then settled following the principles of this Lawbook.®

The main officers at the lawthing were the lawmen.” However the Northern isles’ lawmen
didn’t fulfil the same prerogatives as their Norwegian counterparts. Steinar Imsen explains
that “[t]he late medieval lawmen of Shetland and Orkney were primarily representatives and
spokesmen of their islands-communities” while the Norwegian lawmen were royal judges
presiding the lawthings.'® He further explains that the lawmen in Shetland represented higher
social categories than their counterparts in Norway; the Shetland lawmen were recruited at the
“top stratum of provincial society”'' and could pretend to a higher position in the Shetland
society than their Norwegian colleagues.'” The Norwegian historian writes that “in the
Northern Isles the lawmen were probably elected by the lawrightmen at the lawthing”."® The
lawrightman is a complex figure in the history of Shetland. The meaning of the name widely
evolved from the medieval ages to the 18" century. Steinar Imsen defines the Shetland

lawrightmen in the medieval period as “a delegate to the lawthing, who after being sworn by

'Gilbert Goudie, The Ancient Local Government of the Shetland Islands, Universitets Jubilaeets Danske
Samfunds, Blandinger (Copenhagen, 1886), 274.
* Brian Smith, ‘On the Nature of Tings: Shetland’s Law Courts from the Middle Ages until 1611°, The New
;S’hetlander, no. 250 (2009), http://www.thingsites.com/useful-articles/on-the-nature-of-tings# ednref67.
Ibid.
* Ibid.
5 Goudie, The Ancient Local Government of the Shetland Islands, 1; Robberstad, ‘Udal Law’, 52.
6 Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500’, 64; Robberstad, ‘Udal Law’, 52.
7 Robberstad, ‘Udal Law’, 51.
® Ibid., 53.
° For a definition of the lawmen in the 19th-century historiographical production about Shetland history, see
Goudie, The Ancient Local Government of the Shetland Islands.
' Imsen, ‘Public Life in Shetland and Orkney, C. 1300-15007, 57—58.
" Ibid., 59.
" Ibid.
" Ibid.
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the lawman could act as a lay judge in the provincial court”.! In the course of the medieval

ages, the lawrightmen trusted most of the public offices in the local communities.”

Literature on udal law in Shetland focuses mostly on its legal aspects and its possible
contradictions with the Scots Law after the Middle Ages. It is more difficult to find data about
the beginning of udal law in Shetland and its span of characteristics. Michael Jones notes that
“[i]n a broad sense, the term udal law is used to refer to the whole system of Norse law, based
principally on the Magnus Code of 1274”. In an article published in 1996, he gives the main
characteristics of udal law as applied in the islands. His work focused on the 19™ and 20™
centuries but his approach is relevant as it circumscribes the definition of udal law to the
context of the life of the non-urban inhabitants. Six of the ten characteristics proposed by
Michael Jones can be retained here to give an outline of the udal law in Shetland and its
effects on the daily life. First of all, the udal law meant “absolute ownership of land”.* There
was no feudal superior and the title didn’t emanate from the Crown; no written title was
needed to secure a land.” Secondly the “udal land [was] held with an entail on the family™:® it
meant that after the unbroken possession of four generations or sixty years by the same
family, a land would become udal.” Thirdly the inheritance of an udal land was “partible™: it
meant that all the children received a portion of the land — the daughters receiving half the
shares of the sons. There was no primogeniture in Shetland at the difference with the feudal
and clan reality of mainland Scotland.® Fourthly the udal landowners had to pay a tax, called
skatt for “government purposes” regarded as “a tribute to the Crown”. This tax was not a
feudal duty.’ Fifthly the payment of the skatt is thought to have been originally made by
territorial unit regrouping several townships instead than by separated townships. These units
were called scattalds."® The payment of the skatt within these districts gave privileges to the
owners of arable land and to their tenants on the hill pastures. They could also cast peat,
harvest several raw materials from the hills, the moorlands and it gave them privileges on the

foreshore such as gathering driftwood and parts of beached whales. This leads us to the sixth

'Ibid., 55.

? Ibid.

? Jones, ‘Perceptions of Udal Law in Orkney and Shetland’, 187.
* Ibid.

> Ibid.

® Ibid., 188.

7 Ibid.

¥ Ibid., 188-89.

? Ibid., 189.

11 will priviledge this spelling since it is mostly used in the 18™-century documents when skattald seems to be
mostly used in the literature or second hand sources.
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! “[t]he ownership of the udal land extends from the highest

characteristic of the udal law:
stone on the hill to the lowest of the ebb”.? This meant that the udal owners had rights to sand,
shingle, pebbles, seaweed, driftwood, wrecks, beached whales, bait, sealing-places and

offshore islands.’

Before 1469, the lawthing, the lawmen and the lawrightmen exerted coercive powers on the
inhabitants. The Shetland lawthing applied the udal law and had the possibility to enact
specific acts and ordinances — the likelihood of this practice is not very high in Shetland
because of the Norwegian direct control on the archipelago but there are no materials to prove
the contrary.* The lawthing was a court of relative proximity and enabled what could be
called ‘a self-regulation of the society’. The officers of the court were (for most of them) from
Shetland, they were not Norwegian officers sent by the Crown to control the islands — the

Norwegian crown might not have had the capacity to be represented.

These slight differences with the Norwegian model show a certain pattern: it seems that
lawmen and lawrightmen of Shetland differentiated in a way that their prerogatives would not
overlap. The lawmen were the representatives of the Shetland archipelago as a communal
body while the lawrightmen were the public officers within the islands. Under udal law, the
Shetland inhabitants knew a different life than their Scottish counterparts who were either
living under the feudal rule in the Lowlands or under the chieftain and the clan’s rule in the
Highlands.” They knew no feudal superior; their land was entail to the family; the

primogeniture didn’t exist; and they had a wide access to the natural resources of the islands.

Scottish Acts from 1469 to 1611

In 1469 the Shetland Islands were pledged by the King of Denmark and Norway to the King
of Scotland as a dowry for his daughter but this transfer from one Crown to another didn’t

imply the end of Shetland specificities within the Scottish Kingdom. Steinar Imsen states that

! Jones, ‘Perceptions of Udal Law in Orkney and Shetland’, 190; Brian Smith, ‘What Is a Scattald? Rural
Communities in Shetland, 1400-1900°, in Essays in Shetland History: Heidursrit to T.M.Y. Manson, ed. Barbara
E Crawford (Lerwick: Shetland Times Ltd, 1984), 100-103; Audrey Beaudouin, ‘Les Zones Humides
Shetlandaises : Des Espaces Communautaires Face Aux Mutations Sociales Du XVIIle Siecle’ (Conférence,
Usages et espaces communautaires dans les zones humides - GHZH - Université d’Orléans, Orléans, 13/11
2010); Audrey Beaudouin, ‘The Scandinavian Intangible Heritage of the Shetland Islands in the 18th Century’
(Conférence, The Inaugural St Magnus Conference - Centre for Nordic Studies, Kirkwall, 15/04 2011).

? Jones, ‘Perceptions of Udal Law in Orkney and Shetland’, 190.

? Ibid.; Smith, ‘What Is a Scattald? Rural Communities in Shetland, 1400-1900°, 103.

* Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 64.

> See for example: Robert A. Dodgshon, From Chiefs to Landlords: Social and Economic Change in the Western
Highlands and Islands,: C.1493-1820 (Edinburgh: Edinburgh University Press, 1998); T. M. Devine, The
Transformation of Rural Scotland: Social Change and the Agrarian Economy, 1660-1815 (Edinburgh: John
Donald Publishers Ltd, 1999).
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“[pJublic life in Shetland and Orkney bears an unmistakable Norwegian or Norse imprint even

two generations after the islands had been pledged to the Scottish Crown”.!

In 1469 when the islands were pledged they kept their legal and judicial institutions as they
could be redeemed by the Crown of Denmark and Norway. It meant that the udal system and
the judicial system of the lawthing, the lawmen and the lawrightmen were not supposed to
evolve, change or even be suppressed.” In 1472 the Scottish parliament annexed the earldom
of Orkney and lordship of Shetland to the Crown. However this act didn’t mention any
changes within the legal system of the islands:

Also the same day our sovereign lord, with the deliverance of his three estates, annexed and united
the earldom of Orkney and the lordship of Shetland to the crown, not to be given away in the
future to any person or persons except to one of the king's legitimate sons only.’

The pledge of the Northern Isles didn’t involve the end of the offices of lawman and
lawrightman as well as the end of the lawthing.* The steps towards more integration for the
Shetland Islands within the Scottish kingdom included several rewritten acts of Parliament. In
1504 a project for an act of Parliament stipulated the following:

That all our Sovereign Lord’s lieges both within Orkney, Shetland and the Isles and other places
be ruled by our Sovereign Lord’s own laws and the common laws of the realm; and by no other
laws.’

The act was rewritten and passed by the Parliament in that form:

Item, that all our sovereign lord's lieges who are under his authority, and in particular all the Isles
[the Western Isles, the “Sudreys”]°, be governed by our sovereign lord's own laws and the
common laws of the realm, and not by any other laws.’

In 1540 the Annexation Act was passed by the Parliament of Scotland.® The Shetland Islands
belonged to the Scottish Kingdom and the Danish King had no title anymore to redeem them.
The judicial institutions changed and it involved some considerable changes in terms of

judicial management, social representation as well as cultural features. However the changes

"msen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 55.

* Barbara E. Crawford, ‘The Pledging of the Islands in 1469: The Historical Background’, in Shetland and the
Outside World, 1469-1969, ed. Donald J. Withrington, Aberdeen University Studies No. 157 (Oxdord: Oxford
University Press, 1983), 47.

3 K. M. Brown and al., eds., ‘1472/14: Annexation of the Earldom of Orkney and the Lordship of Shetland’, in
Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1472/14.

* See for example the Orkney’s lawman of 1475-6 in William C. Dickinson, ‘Odal Rights and Feudal Wrongs’,
in The Viking Congress, ed. William D. Simpson, Aberdeen University Studies 132 (Edinburgh: Oliver and
Boyd, 1954), 144. The history of the Shetland lawthing and lawmen after 1469 is in: Smith, ‘On the Nature of
Tings: Shetland’s Law Courts from the Middle Ages until 1611°.

> Quoted in Dickinson, ‘Odal Rights and Feudal Wrongs’, 145-46.

°Ibid., 146.

" K. M. Brown and al., eds., <1504/3/45: That All the Isles Be Governed by Our Sovereign Lord’s Own Laws’, in
Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1504/3/45.

¥ K. M. Brown and al., eds., ‘1540/12/26: Act of Annexation’, in Records of the Parliaments of Scotland to 1707
(St Andrews: University of St Andrews, 2015), http://www.rps.ac.uk/trans/1540/12/26.
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were slow in Shetland: it was maybe due to the laws of Shetland which didn’t change. In 1567
the Parliament decided once again that the Shetland Islands should keep their own laws:

[...] Whether Orkney and Shetland shall be subject to the common law of this realm or if they shall
use their own laws. [In margin:] Finds they ought to be subject to their own laws. '

The Scottish approach of the Shetland legal system in the 16™ century can be compared with
the relationship of the United States with its islands in the Pacific Ocean in the 20" century.?
The adoption of pragmatic solutions, such as maintaining the legal and judicial system of the
islands, was maybe for the Scottish Crown a way to keep some peace and quiet in Shetland.
There were no strong economic or military efforts on the Scottish side and no resistance on
the Shetland side. There were no normative changes from 1469 to the end of the 16" century

but evolutions in the understanding of the laws and in the practice of justice occurred.
From the Lawthing to the Sheriff Court

The judicial institutions of Shetland drew slowly apart from their Norwegian counterparts in
the course of the 16™ century. They tended to incorporate Scottish features and Scots legal
terminology.> One of the main changes was the change of name of the judicial court. The
Lawthing became the Sheriff Court. This change was neither sudden nor definitive in the
sense that even after the lawman ceased to be the head of the court in 1549,4 the word

lawthing was used to name the Shetland judicial court.’

The Shetland judicial institutions in the second half of the 16" century and at the beginning of
the 17" century offered features from both Scotland and Norway. Michael Jones explains that
“the lawman in Orkney was replaced by a sheriff in 1541, while the lawman in Shetland was
last mentioned 1549”° or 1548’. Steinar Imsen states that this decision of James v had “very
serious effects on the traditional order of society in the Northern Isles”.® Robert Stewart
moved the lawthing from Tingwall to Scalloway in the 1570s, which Brian Smith has
described as taking the justice court “into his own hands”.” The Shetland archvisit explains

that the end of the appointment of lawmen produced “resentments” in the islands. The

' K. M. Brown and al., eds., ‘1567/12/60: Orkney and Shetland Ought to Be Subjected to Their Own Laws’, in
Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1567/12/60.
? Frangois Doumenge, ‘Les les et Les Micro-Etats Insulaires’, Hérodote, no. 37-38 (1985): 318-19.
3 Jones, ‘Udal Law’.
* Ibid.
* Ibid.; Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 57.
6 Jones, ‘Udal Law’.
; Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500’, 57.
Ibid.
? Smith, ‘On the Nature of Tings: Shetland’s Law Courts from the Middle Ages until 1611°.
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administration of Lawrence Bruce, a “tyrannical official” led in 1577 to 700 Shetlanders to
complain. In these complaints appeared the will for a strong lawthing as a place of public
decisions and justice with Shetlanders as assessors. It seems that by the beginning of the 17"
century, things had improved in that respect.' Nevertheless, Brian Smith underlines that “[o]n
20 August 1612, to be precise”, the Shetland lawthing became a Sheriff Court: this name
change arrived a little bit more than a year after the abolition of the Norwegian Laws in

16112

The Country Acts of Shetland

Abolition of the Norwegian Laws and enactment of the Country Acts

In 1611 the law of Orkney and Shetland was replaced by the Scots law.

Forsamkle as the kingis majestie and his predicessouris of famous memorie with the consent and
auctoritie of their esteatis of parliament hes statute and ordanit that all and sindrie the subjectis of
this kingdome sould lieve and be governit under the lawis and statutis of this realme allanarlie, and
be no law of foreyne countreyis, as in the actis maid thairanent at tenth is contenit, nocht
withstanding it is of treuthe that some personis beiring pouer of magistracie within the boundis of
Orknay and Yetland hes this divers yeiris bigane maist unlauchfullie tane upoun thame for their
awne privat gayne and commoditie to judge the inhabitantis of the saidis cuntreyis be foreyne
lawis, making choise sometimes of foreyne lawis and sometimes of the proper lawis of this
kingdome, as thay find mater of gayne and commoditie [...]*

The Shetland Islands had been progressively influenced by Scots law: institutions had
changed but there was no obligation to adopt the Scots law. The ruling and judging élites were
free to adopt the specificities in each legal system that suited them better for their own agenda
such as detailed in the act:

Thairfoir the lordis of secreit counsaill hes dischargeit ... the saidis foreyne lawis, ordaning the

same to be no forder usit within the saidis cuntreyis of Orknay and Yetland at ony tyme heirefter

[...] [and] to use the proper lawis of this kingdom to his majesties subjectis in all their actionis and
: 4

caussis [...]

The Scottish power decided to force changes both within Orkney and Shetland. On May 28
1611 the Lords of the Privy Council of Scotland discharged foreign laws in Shetland. Just
before or just after the Act of 1611: the Lawbook of Shetland ‘disappeared’. This
disappearance puzzles the historians but they can try to reconstruct the Lawbook from the

Court Books’ minutes. Knut Robberstad as well as Jorn Sunde have worked on these

1 .
Ibid.
* Robert S Barclay, ed., The Court Book of Orkney and Shetland 1612-1613 (Kirkwall: Kirkwall Press, 1962),
18. Quoted in: Smith, ‘On the Nature of Tings: Shetland’s Law Courts from the Middle Ages until 1611°.
? John Ballantyne and Brian Smith, Shetland Documents: 1159-1579 (Shetland Times Ltd, 1999), 261.
4 .
Ibid.
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documents and found interesting traces of the Shetland Lawbook in the records of the Court."
In 1612 the Sheriff Court enacted by-laws.” This wasn’t specific to Shetland, indeed Stephen
Davies explains in his PhD thesis how “all of the courts of pre-industrial Scotland had
legislative powers; they all made law as well as enforcing it”.> He further explains that “the
law of pre-industrial Scotland derived primarily from custom and practice and was established

by many different bodies rather than by one”.*

Versions of the Country Acts

Brian Smith explains how after 1612, the ancient ‘actis’ of the Shetland Lawbook “seem to
have become the basis for a new series of ‘Country Acts’, enunciated by the Sheriff Court”.’
T. C. Smout, a Scottish historian, states in his seminal work 4 History of the Scottish People,
1560-1830 how in the early 17™ century some local courts such as Baron Courts — but this
was also the case for regional Sheriff Courts — “were like small replicas of Parliament,
legislating with ‘the advice and consent of the whole commons and tenants’ in the same way

as the king did with the ‘consent of his estates’”.% It is difficult to know, however, what was

the extent of the commons’ and tenants’ consent.

The first acts enacted on July 30 1612 concerned ‘Bailleis’ of the burgh of Kirkwall,
‘Counsellouris’ of the court, ‘Ministeris’ of the Kirk, ‘Mercat day’ in Kirkwall and ‘Drunkin
men’ there.” The first Country Acts, worthy of the name, date from August 3 1615. They
count 24 acts. The following table reproduces the first words of the acts such as printed in the

Maitland’s version of 1840.

[1.] For punishment of sin and vice | 9. Anent the Holmes 17. Anent Flescheouris

[2.] That all persones honour the 10. Anent gude nychtbourheid 18. Anent transporting of

Kingis Majestie Servandis

3. Anent directing of the corse 11. Anent sheip doggis 19. Anent hyring of Servandis

4. Anent false wechtis 12. Anent grindis and yetis 20. That na man by nor sell with
ane uther manis servand

5. Anent vagabondis and beggaris 13. Anent going through their 21. Anent ryding of uther menis

of woll nychtbouris scattell horsis &c.

' Robberstad, ‘Udal Law’, 57; Jorn Gyrehagen Sunde, ‘Murder in Shetland in 1602°, Unkans. Newsletter of the
Shetland Museum and Archives, 2012.

2 ‘Acts and Statutes of the Lawthing, Sheriff and Justice Courts within Orkney and Zetland M.DC.II-
M.DC.XLIV’, in Miscellany of the Maitland Club, Consisting of Original Papers and Other Documents
Hllustrative of the History and Literature of Scotland, Maitland Club, vol. 1 (Edinburgh, 1840), 137-216.

3 Stephen J. Davies, ‘Law and Order in Stirlingshire, 1637-1747" (PhD thesis, University of St Andrews, 1984),
60.

* Ibid.

3 Smith, ‘What Is a Scattald? Rural Communities in Shetland, 1400-1900°, 106.

°T.C. Smout, A4 History of the Scottish People, 1560-1830 (London: Fontana Press, 1998), 115.

7 ‘Acts and Statutes of the Lawthing, Sheriff and Justice Courts within Orkney and Zetland M.DC.II-
M.DC.XLIV’, 157-58.
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6. Anent the payment of the lating
oxin and scheip

14. Anent ranselling

22. Anent boitis hyris

7. Anent quhitred craw corbie and
earne

15. Anent rowing of sheip

23. Aganes conceilling of thift &c.

8. Contra Repairis ta Brassay

16. Anent Peddereis

24. Contra Bailies oppressoris

‘Acts and Statutes of the Lawthing, Sheriff and Justice Courts within Orkney and Zetland M.DC.II-M.DC.XLIV.” In Miscellany of the
Maitland Club, Consisting of Original Papers and Other Documents Illustrative of the History and Literature of Scotland, Maitland Club.,

1:169—179. Edinburgh, 1840.

Table 7: Country Acts: 1615

In 1675, “A Breviat of the Cuntrey Acts” is extracted from the Sheriff Court books. It counts

39 acts and is written in Shetland dialect.! In the following table, I have transcribed the first

words of the acts, sometimes I’ve shortened it without losing its meaning but I have kept the

original spelling.

[1.] That the baillie in each
parochin concwr and assist in the
disiplen of the kirk

[14.] That none sett land or house
to any person or persons who have
not Fourtie pund of free gear

[27.] That nan remove from land or
houss

[2.] That nan miscarry or lay down
the cross

[15.] That non ryd labour or use
ane other mans horse

[28.] That all have sufficient
corneyard dykes

[3.] That all weights and measurs
by yearly justed

[16.] That nan hyd or conceal any
kind of thift or sorcery witchcraft
ryots blood or wrong injurie or
oppression

[29.] That nan Libb any bestiall
ane Sunday

[4.] That all thigars of wool corne
fish and others bee aprehended

[17.] That the bailie in ilk paroch
take order yearlie with the trying
and justing of bismars

[30.] That all bloods and ryots be
assygned

[5.] Anent destroying of Ravens
Corbeis and others

[18.] That none roe sheip ane
Sunday

[31.] For bigging of bridges and
passages

[6.] That Good Nighbourhood be
observed and keeped by tymous
and sufficient biging of dyke and
seting up of grinds & passage
keeping and closing of samen

[19.] That nane meddle with other
mens goods or gear

[32.] That nan use staff bismers

[7.] That nan go in other mens
holms

[20.] That nan buy victual in great
and sell it againe at a derar and
greater rait

[33.] That all scattalls have ane
sufficient pund

[8.] That non keep sheip dogs but
such are apointede

[21.] That no brousters sell no aill
deirar

[34.] That nane use mussel bait or
other bait

[9.] That non bloodhurt or harme
ther nighbours sheip nolt or others

[22.] That nane mix aill beir or
wyne

[35.] That ilk nighbour keep order
law and good nighbourhood

[10.] That all dogs in the respective
paroch be tryed yearly

[23.] That na bound have more
persons in their families than
effeirand to their estates

[36.] That all horses ordinary
trubling ther nighbours

[11.] That the rancellmen be yearly
sworn and examined

[24.] That nane delve teill labour or
pastour upon ther nighbours’ land
and grass

[37.] That non contempteouslie
pastour upon their nighbours nor
cut floss ryve flawls cut peats or
turfs

[12.] That nan sell marked lambs
or sheip

[25.] That nane repair to feasts
uncall

[38.] That the baillie of ilk paroch
with twelve honest men

[13.] That nan fie nor seduce any
o[th]er man’s servant

[26.] That all pounded goods

[39.] That ilk baillie have the hail
Cuntrey Acts

"' SA, GD150/2527/2, ‘A Breviat of the Cuntrey Acts Extracted Furth of the Sheriff Court Books and Rolls for
the More Easie and Readie Peruseall Therof, to Be Red in Ilk Currant Court and Baillie Courts for Examination
and Tryall of the Breaches of the Same [Papers Concerning “Country Acts” of Shetland, 1675-1733 and
Undated]” ca 1675. I would like thank Brian Smith for his help in getting access to this document.
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SA, GD150/2527/2. ‘A Breviat of the Cuntrey Acts Extracted Furth of the Sheriff Court Books and Rolls for the More Easie and Readie
Peruseall Therof, to Be Red in Ik Currant Court and Baillie Courts for Examination and Tryall of the Breaches of the Same [Papers
Concerning “Country Acts” of Shetland, 1675-1733 and Undated]’, ¢ 1675.

Table 8: Country Acts: 1675

Between 1615 and 1675, we already notice an increase in the number of acts the Sheriff Court
enacted: from 24 in 1615 to 39 in 1675. In 1786, the Historical Account of the Shetland Island
in 1733 by Thomas Gifford is published." It contains another version of the Country Acts.” I’ll
mostly refer to this version of the Country Acts in the dissertation since it was published in
the second half of the 18™ century and we know that Thomas Gifford re-enunciated the acts in

the 1720s.”> This version is written in English with specific Shetland dialect words and

contains 41 acts.

1. That the bailie in each parish concur
and assist in the discipline of the kirk

15. That none hide nor conceal any
kind of theft, sorcery, witchcraft, riots,
blood, or other injury, and prejudices
done

29. That all bloods and riots be
assithed according to justice

2. That none miscarry or lay down the
Cross

16. That the bailie in each parish take
order without the trying and adjusting
of bismers

30. That all briggs and common
passages be kept in repair

3. That all weights and measures be
yearly adjusted

17. That none row sheep on Sunday

31. That none use staff bismers

4. That all thiggers of wool, corn, fish,
and others, be apprehended

18. That none meddle with other mens
goods or gear

32. That every scattald have a
sufficient pund

5. Annent destroying of ravens,
corbies, &c.

19. That none buy victual in wholesale,
and retail it at a greater price

33. That none use mussel bait, or other
bait

6. That good neighbourhood be
observed and keeped by timous and
sufficient bigging of decks, and
puttings up of grinds and passages,
keeping and closing the same

20. That no brewer sell ale dearer

34. That all persons living in
neighbourhood, keep order, law, and
good neighbourhood

7. That none go into other mens holms

21. That none mix ale, beer, or wine

35. That all horses belonging either to
utscalders or inscalders, oppressing and
overlaying the neighbourhood, be
instantly removed

8. That none keep sheep-dogs but such
as are appointed

22. That bounds have no more persons
in their families than effierent to their
estates

36. That none contemptuously pasture
upon puves flawes, cut floss, or cast
peats

9. That none blood, hurt, or mutilate
their neighbours nolt, sheep, or horses

23. That none delve till take on pasture
upon their neighbours land or grass

37. That none keep scar sheip

10. That all dogs in the respective
parishes be tryed yearly

24. That none repair ro feasts uncalled

38. That none bring nor teather their
horses within the dikes of Kirktowns

11. That the rancellmen be yearly
sworn and examined

25. That poinded goods

39. That the bailie of each parish, with
twelve honest men there, ride the
marches of the parish

12. That non fee or seduce another
man’s servant

26. That none move from land or
houses

40. That each bailie have the heal
country acts

' Thomas Gifford, An Historical Description of the Zetland Islands in the Year 1733. With an Appendix of
Hllustrative Documents (Sandwick: Thule Print Ltd, 1976).

* “The Old Country Acts, or Abridgements Thereof’, in An Historical Description of the Zetland Islands in the
Year 1733. With an Appendix of Illustrative Documents, by Thomas Gifford (Sandwick: Thule Print Ltd, 1976),
81-85.

’ Thomas Gifford, ‘Country Acts Anent Parochial Schools’, in An Historical Description of the Zetland Islands
in the Year 1733. With an Appendix of Illustrative Documents (Sandwick: Thule Print Ltd, 1976), 87—88; Smith,
‘What Is a Scattald? Rural Communities in Shetland, 1400-1900°, 108.
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13. Forbidding any person to marry 27. That all persons have sufficient 41. That none go to sea, or be

and set up house who has not forty corn yard dykes employed about fishing, from sun set
pounts Scots of free gear on Saturday nights till after sun rising
Monday morning

14. That none ride, labour, or use, any 28. That none libb any beast upon
other man’s horse Sunday

‘The Old Country Acts, or Abridgements Thereof.” In An Historical Description of the Zetland Islands in the Year 1733.
With an Appendix of lllustrative Documents, 81-85. Sandwick: Thule Print Ltd, 1976.

Table 9: Country Acts: 1733

The version of the Country Acts written down around 1675 and the version printed in Thomas
Gifford’s book in 1786 are pretty similar. Acts 37, 38 and 41 of this later version version
don’t appear in the version of 1675 while act 12 of the 1675 version doesn’t appear in the
version published in 1786. In 1810, Mr Mouat of Garth wrote a copy of the Country Acts with
observations.! His version counts 41 acts and is written in English, keeping Shetland dialect
words when necessary. The observations consist of 5,281 words added at the end of most of
the 41 acts. The following table contains the few words that detail the content of each act in
the original document. In the columns entitled ‘Cmts’ (for comments), I have indicated the
number of words of Mr Mouat of Garth’s commentary in order to highlight the subjects on

which he focuses his attention.

Cmts Cmts Cmts
Act 1% Requires the Sheriff in each Parish | 0 Act 15 66 Act 29 Bloods & Riots 0
to honour and assist in the discipline of Concealing of
the kirk Thift &c.
Act 28 That none miscarry or ley down 241 Act 16 Trying of | 60 Act 30" Brigs & Passages 0
the Cross Bismers mets &
Measures.
Act 3 Weights and Measures, to be yearly | 21 Act 17 That none | 0 Act 31 Bismers 32
adjusted & marked rue Sheep on
Sunday
Act 4 Tiggers of Beggars of wool, Fish 39 Act 18 Middling | 2 Act 32 Scattald Punds 7
&c. with other mens
Goods &c.
Act 5 Ravens 6 Act 19 Victual 14 Act 33 Bait, and fishing with 1,341
Haddock line &c. — Cutting
Tang.
Act 6 Grinds “gates” or ligates, bigging 205 Act 20 Ale 7 Act 34 orda-law Orderly and | 263
Dykes — Tresspassing of Cattle — Winter good neighbourhood.
slops or Grinds — Good neighbourhood —
Swine — herding and builling &c
Act 7 Holms & Isles 76 Act 21 Beer & 0 Act 35 Stray Horses &c. 2
Wine
Act 8 Sheep dogs — marking Lambs &c. 894 Act 22 Servants 36 Act 36 Cutting Floss & 263+592
Casting Peats, Swine [+ final | =855
commentary on the cutting of
peats]
Act 9 Unlawfull Baiting and hurting 10 Act 23 Taking 34 Act 37 Scar Sheep 82
Sheep & Cattle away ground
from others.
Act 10 Sheep Dogs, Runing Dogs 67 Act 24 Feasts 4 Act 38 Teathering Horses in 75
Kirk towns

' NAS, RH9/15/157/9, ‘The Old Country Acts or Abridgment Thereof with Some Later Additions Thereto,
Recorded in Sheriff Court Books of Shetland, with Observations, 1810° 1810.
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Act 11 Ranselmen their Dilligence & 369 | Act 25 Poinded 10 Act 39 Riding the Scattald 69
Duty Goods Marches
Act 12 — Seeing of Servants & Idle 310 Act 26 Removing | 16 Act 40 Reading the Country 0
women, Housefolk or Saturday beggars Houses and land Acts &c.
&c.
Act 13 Poor Marriages &c. 29 Act 27 Corn 19 Act 41 Sabbath breaking 0
Yard Dykes and
Mends.
Act 14 Riding or working on Horses 20 Act 28" 0
without liberty of the owner Cutting hair
out of Horse Tails

NAS, RH9/15/157/9. ‘The Old Country Acts or Abridgment Thereof with Some Later Additions Thereto, Recorded in
Sheriff Court Books of Shetland, with Observations’, 1810.

Table 10: Country Acts: 1810

Mr Mouat of Garth’s comments offer an overview of the use of the Country Acts at the turn
of the century. He focuses most of his attention on three aspects that will be greatly detailed in
this thesis: fishing, good neighbourhood and common resources (sheep grazing and peat
casting). The last version of the Country Acts worth mentioning here is Gilbert Goudie’s
printed version of 1892. His version is written in English, with the usual Shetland dialect
words. It has footnotes explaining some words from Norn origins and consists of 42 acts. His
version is a reconstitution. He used the 41 acts published in Thomas Gifford’s and added one
final act for directing the rancelmen which was published in 1786 as the 27™ act of the
Compend of the Country Acts for directing the Rancell Men: “That no person any way

. 1
impede, molest, or abuse a Rancelman [...]”.

These 41 (or 42) acts dealt with important aspects of rural life and good neighbourhood. They
regulated not only husbandry but also fishing practices and trade. They were also concerned
with social and religious orders. The Scottish mainland Baron Courts shared similar concerns.
T. C. Smout gives some examples of the acts enacted by the Baron Courts of the Campbells of
Glenorchy in Perthshire (Highland) in the 1620s and by the Baron Court of Stichill in
Roxburghshire (Lowland) in the 1660s.

! Gilbert Goudie, ‘The Old Country Acts, of Abridgements Thereof [The Fouds, Lawrightmen, and Ranselmen
of Shetland Parishes]’, Proceedings of the Society of Antiquaries of Scotland, 14 March 1892, 196-202; Thomas
Gifford, ‘A Compend of the Country Acts for Directing the Rancell Men, and Society for Regulating of
Servants, and Reformation of Manners, with Their Instructions’, in An Historical Description of the Zetland
Islands in the Year 1733. With an Appendix of lllustrative Documents (Sandwick: Thule Print Ltd, 1976), 89-96
act 27.

2 Smout, A4 History of the Scottish People, 1560-1830, 116-17; The Baron Court book of the Campbells of
Glenorchy is published in: Cosmo Innes, ed., The black book of Taymouth: with other papers from the
Breadalbane charter room (Edinburgh: T. Constable, printer to Her Majesty, 1855); Clement Bryce Gunn, ed.,
Records of the Baron Court of Stitchill: 1655-1807, Publications of the Scottish History Society, v. 50
(Edinburgh: Printed at the University Press by T. & A. Constable for the Scottish History Society, 1905); See
also: Douglas Gordon Barron, ed., The Court Book of the Barony of Urie in Kincardineshire, 1604-1747,
Publications of the Scottish History Society, v. 12 (Edinburgh: Printed at the University Press by T. & A.
Constable for the Scottish History Society, 1892); J. M. Thomson, ed., ‘The Forbes Baron Court Book, 1659-
1678°, in Miscellany of the Scottish History Society, Publications of the Scottish History Society, v. 3
(Edinburgh: Printed at the University Press by T. & A. Constable for the Scottish History Society, 1919), 205—

101

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016




Husbandry

Burning on the moors was restricted to the month of March

Head dykes were to be repaired every year

Peat was not to be cut in cornlands, or cut with any other implement than a ‘lawland peit spaud’

Tenants were to plant trees and to kill vermin

Tenants were orderered to cut no rbiar or thorn except ‘in the waxing of the moone’

Social order

No one was to give shelter to a poacher or a vagabond

No wife was to drink without her husband being in the premises

No weaver was to ask more than a firlot of meal for making a plead

Smout, T. C. 4 History of the Scottish People, 1560-1830. London: Fontana Press, 1998, 116.

Table 11: Baron Court Acts: Campbells of Glenorchy

Husbandry

Rules for the cutting of peats, planting of peas, erection of dykes, etc.

Social order

‘Put into execution all acts and decrees of the kirk-session against all persons whomsoever’

None within the barony ‘drink excessively, nor be sensibly drunk, nor use filthy nor scuttilous speeches and that
none mock at piety ... curse, swear or blaspheme’

Parents were put under a ten-pound penalty if they failed to send their children to school

Rioters and sabbath-breakers were put in the stocks at the kirk door

Smout, T. C. 4 History of the Scottish People, 1560-1830. London: Fontana Press, 1998, 116-117.

Table 12: Baron Court Acts: Barony of Stichill

Customary rights, custom and by-laws

In 1754, Andrew Dick of Wormadale copied a version of the Country Acts.! In this version, it
was written that the Country Acts were “still to be found as approven in the Parliament house
at Edinburgh among the unprinted Acts of Charles the first” and this version of the Country
Acts was engrossed in the register of deeds on April 1791, making it “the equivalent of a
decree”.? It meant that both the Parliament of Scotland and the Sheriff Court of Shetland
recognised the Country Acts as local regulations which could serve in the rulings of the
Sheriff Court. In 1787, an “Abbreviate of the “Country Acts of Shetland”, extracted from the
Sheriff Court Books thereof” was sent to the Parliament House in Edinburgh. There it was

engrossed in the Parliament House papers.”

What does that mean for a local set of regulations to be approved in the Parliament house?
This question brings us to the notions of customary rights, custom, by-laws and parliament

legislation. In the introduction of Custom, Improvement and the Landscape in Early Modern

321; The Marquis of Tweedale, ed., “The Boorlaw Book of Yester and Gifford’, East Lothian Antiquarian &
Field Naturalists’ Society VII (1958): 9—17; NAS, GD18/695, ‘Barony Court Book of Lasswade. With Offprint
from Chambers’s Journal of Article by James Steuart [Stewart] on the Above, 1664-1740’ n.d.

"' SA, SC12/53/6/ folio 168v., ‘Text of “Country Acts” of Shetland, from a Just True Copy of These Bye Laws,
Written by Andrew Dick of Wormadale in 1754, at a Meeting of the Commissioners of Supply of Shetland,
Engrossed on 6 April 1791.” 1790.

* Ibid.; Cecil Sinclair, Tracing Scottish Local History, ed. Scottish Record Office (Edinburgh: HMSO, 1996),
106.

> NAS, SRO1/107, ‘Abbreviate of the “Country Acts of Shetland”, Extracted from the Sheriff Court Books
Thereof” 1787.
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Britain, Richard Hoyle explains in one footnote how “[r]ecent interest in custom may be said
to have started with E. P. Thompson’s Customs in Common” and especially the third chapter
“Custom, Law and Common right”." A same reference to the work of the British historian is
made in Robert A. Houston’s article, “Custom in context: medieval and early modern
Scotland and England”.” These three works constitute a solid basis in order to understand the
place of customary rights, custom, by-laws and parliament legislation in the British society
and more especially in Scotland. It is in this context that the Country Acts of Shetland should

be understood.

Richard Hoyle defines custom as:

an understood set of rules which govern some aspect of behaviour. [...] [I]ts key feature is that it
draws on past practice to guide current practice. Custom is therefore based on precedent and a
belief that the tried and tested ways of the past are a guide of the ways of the future. It could
regulate any aspect of social organization, not merely the relationship between lord and tenant or
the conduct of farming, but also the rating of a parish, the selection of its officers and the conduct
of weddings and funerals. [...] Because of their economic value, and the ways in which they were
placed under pressure, it is customs relating to property which are most fully recorded.’

For Edward P. Thompson the custom can be “sharply defined”, through activities at the
manorial courts, written in the court rolls, through the recitations of custom and village by-
laws.* It can also be “less exact”, such as the continual renewal of oral traditions and the
annual or regular perambulation of the bounds of the parish.” And eventually, it can hide itself
“in areas altogether indistinct”: unwritten beliefs, sociological norms, and usages asserted in
practice but never enrolled in any by—law.6 It is “[t]his area [that] is the most difficult to
recover, precisely because it belongs only to practice and to oral tradition. It may be the area

most significant for the livelihood of the poor and the marginal people in the village.”’

In the introduction of Custom, Improvement and the Landscape in Early Modern Britain,
Richard Hoyle follows the conclusions of Robert A. Houston who has explained in “Custom

in context” that the use of custom in England and in Scotland was very different in the early

' Richard W. Hoyle, ed., Custom, Improvement and the Landscape in Early Modern Britain (Ashgate Publishing,
Ltd., 2011), 1; E. P. Thompson, ‘Custom, Law and Common Right’, in Customs in Common (London: Merlin
Press, 1991), 97-184.

* Robert Houston, ‘Custom in Context: Medieval and Early Modern Scotland and England’, Past & Present, no.
211 (1 May 2011): 35-76.

* Richard W. Hoyle, ‘Introduction: Custom, Improvement and Anti-Improvement’, in Custom, Improvement and
the Landscape in Early Modern Britain, ed. Richard W. Hoyle (Farnham: Ashgate Publishing Ltd., 2011), 3—4.
“Customs denotes rules and conduct arising through the consolidation of people’s everyday usage and habits.
[...] Local custom comprises the rule of the neighbourhood, and may be formalized in the form of by-laws.”, in
Michael Jones, ‘Landscape, Law and Justice - Concepts and Issues’, Norsk Geografisk Tidsskrift-Norwegian
Journal of Geography 60 (2006): 4.

* Thompson, ‘Custom, Law and Common Right’, 98.

* Ibid., 98-99.
® Ibid., 100-101.
" Ibid.
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modern period.! In Scotland, there were “limited uses of ‘custom’ [...] suggesting that
‘customary practice’, in the general sense of the way things are done, is a very different thing
from ‘custom’ as a legal ‘term of art’ with binding power in certain circumstances”.” In
Scotland, custom concerned mostly agrarian practices but couldn’t reach the property level.
Indeed customary practices or common usages “[didn’t constitute] any legal right”.> When
custom existed in Scotland, it had “to be proved to the satisfaction of a court; it had to be
reasonable; it had to be generally known and well established; and, while it could theoretically
be an exception to an existing ‘common law’ [...], it had to be inconsistent with any written
contract or general body of law. Finally, in order to be recognized by courts, customary
practices had to be obligatory not discretionary.”® Stephen J. Davies has a slightly different
view than Robert A. Houston when it comes to custom in Scotland in the early modern
period. In “The Courts and the Scottish Legal System 1600-1747”, he writes thet “[l]arge
areas of territory were outside the control of the central government, which did not enjoy the
commanding and dominant position it possessed in England. [...] Moreover, [the
administration of justice] rested much more than in England upon custom and usage rather

7’5

than Statute law.”” He continues with the following analysis of the legal situation in Scotland:

Indeed, the sharp distinction made by modern historians between custom and statute law is not
really appropriate when applied to pre-industrial Scotland. Many of the Statutes passed by the
Scots Parliament were essentially declaratory (that is, they were formal statements or clarifications
of existing customs) while others were basically exhortatory, such as the many acts passed against
sins of one sort or another. Great portions of statute law were ignored in practice because they
were incompatible with the established usage or with the political and economic facts of life.°

Where does this difference in the analysis of the Scottish situation come from? I think it is
sound to say that even though Robert A. Houston and Stephen J. Davies both deal with
parliament legislation and custom they don’t talk about the same aspects. Robert A. Houston
focuses mostly on the general legal relationship between custom and property in Scotland and
in England while Stephen J. Davies focuses on the practical aspects of local administration of
justice and the use of custom. Eventually, this means that on a normative level custom didn’t
grant property in Scotland but on a practical level, statute law was often ignored in the local

courts in favour of custom or by-laws.

! Hoyle, ‘Introduction: Custom, Improvement and Anti-Improvement’, 1-2; Houston, ‘Custom in Context’.
2 Houston, ‘Custom in Context’, 39.
? Ibid., 49-50 and 53.
* Ibid., 42-43.
> Stephen J. Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, in Crime
and the Law: The Social History of Crime in Western Europe Since 1500, ed. V. A. C. Gatrell, B. Lenman, and
g}. Parker, The Europa Social History of Human Experience (London: London Europa, 1980), 121.
Ibid.
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In Shetland, the Country Acts, the written by-laws, as well as the unwritten custom had been
both recognised by the Sheriff court and it seems that customary practices could even confer
property rights." The Parliament engrossed the Country Acts and in several processes, both in
the Franchise Courts and in the Sheriff Court, direct references to Shetland’s by-laws were
made. Indeed in a petition presented at the Sheriff Court in 1789, William Mouat of Garth
refered to “the established Laws of this Country and universal unquarrelled practice
authorised by the laws of this Country called the Country Acts”.> On occasion there was no
direct reference to the Country Acts, such as in a case of 1776 where it is refered to “the use
and practice of this country in the like cases” without more explanation — in this precise case,
this might indicate a trace of customary sharecropping practice.” Sometimes both the by-laws
and the custom were used at court simultaneously to deliver justice. In a complaint of 1777.*
opposing three persons to eleven other persons on the grounds of destruction of the harvest by
sheep, the complainers referred to the Act of Parliament, “Act for Winter Herding”5 which
stated in 1686 on the herding of horses, sheep and swine all year long, summer and winter, in
folds, houses or enclosures at night. In front of what, the eleven defenders replied that it was
compulsory to build dykes higher than six feet-high to prevent the sheep and the horses to
jump over them. They referred to the 27" act of the Old Country Acts which, however, didn’t
give any precise measurement of the dykes’ height. It only stated that they should be high
enough to prevent any animals to go over them.® But, it was clearly stated in the process that
the dyke should be built as it “is ordained by the Country Acts, and has been the Custom or
practice for Time immemorial” and that “it is a general Rule in this Country, Enacted in the
Country Acts, and confirmed by the decision of several Judges in cases of the like nature, and
by practice in general for Time out of mind that the Dykes or Hedges of Corn yards should be

built, kept Six foot or upwards perpendicular height”.” In this case, we see both in action at

' See for example: SA, SC12/6/1781/13, “Petition (Carrying of Tang.)’ 1781; SA, SC12/6/1785/14, ‘Petition for
Division of Tang at Ness of Houlland and Hamnavoe, South Yell’ 1785; SA, SC12/6/1789/29, Petition for
Interdict (Concerning Destruction of Pund or Cru.)’ 1789; SA, SC12/6/1797/1, ‘Petition (Concerning Casting
Peats on Gluss Isle.)’” 1797.

2 SA, SC12/6/1789/60, ‘Petition (Concerning Obstruction of Ranselmen.)’ 1789 piece 1; See also: SA,
SC12/6/1774/7, ‘Complaint (Compensation for Potatoes Destroyed by Swine.)’ 1774; SA, SC12/6/1775/23,
‘Petition (for Retaining Calf.) (Criminal)’ 1775; SA, SC12/6/1777/14, ‘Complaint (Failure to Herd.) (Criminal)’
1777; SA, SC12/6/1787/30, ‘Petition (for Damages Caused by Defender’s Sheep Dog.) (Criminal)’ 1787; SA,
SC12/6/1789/60, ‘Petition (Concerning Obstruction of Ranselmen.)’; SA, SC12/6/1794/1, Petition (Going
Unaccompanied to Sheep Hill.)’ 1794; SA, SC12/6/1798/20, ‘Petition (for Warrant to Regulate Swine.)’ 1798.

’ SA, SC12/6/1776/12, ‘Summons (for Profits of a Halvers Calf.) (Criminal)’ 1776.

*SA, SC12/6/1777/14, ‘Complaint (Failure to Herd.) (Criminal)’.

> K. M. Brown and al., eds., ‘1686/4/37: Act for Winter Herding’, in Records of the Parliaments of Scotland to
1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1686/4/37.

% “The Old Country Acts’ act 27.

"SA, SC12/6/1777/14, ‘Complaint (Failure to Herd.) (Criminal)’ piece 2.
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court a by-law, the 27™ act, and custom, the size of the dyke. This example illustrates what
Edward P. Thompson describes as an “interface”: “[a]t the interface between law and agrarian
practices we find custom. Custom itself is the interface, since it may be considered both as

praxis and as law.”'

Another aspect of custom is that it is geographically circumscribed. Edward P. Thompson
explains how “[t]he land upon which custom lay might be a manor, a parish, a stretch of river,
oyster beds in an estuary, a park, mountain grazing, or a larger administrative unity like a
forest”.? It was the case in Shetland as well. The custom — and the by-laws — was
circumscribed to the archipelago, to the county or “country” of Shetland as it was frequently

referred to at the Sheriff Court.>

As explained previously and visible in the preceding example, custom and by-laws were
important in Shetland, just like in Scotland, when it concerned agrarian practices. Robert A.
Houston adds another criterium: low level.* It is true in Shetland as well. The by-laws and
custom organised the life of the lower social categories and the lords and their tenants could
use them. In Shetland, the by-laws ruled on servants,” domestic life,® crimes,” commercial
activities,® religious life’ and fishing.'® On mainland Scotland, the baronies of the Campbells
of Glenorchy (Highland) and of Stichill (Lowland) enacted by-laws which regulated the life
of the tenants. The boorlaw court of Yester in East Lothian (Lowland) “had in 1760 a code of
thirty-seven acts described then as having been ‘from time immemorial the Boorlaw of
Yester’”.!" These acts dealt exclusively with husbandry matters. T. C. Smout explains how
“[i]n the Highlands, the birlaymen'? were possibly elected from the tenants on a more or less
democratic principle. In the Lowlands they seem normally to have been imposed from above

by a laird nominating experienced tenants to serve upon it.”" In the case of the boorlaw court,

the acts ruled tenants’ life and tenants themselves — supervised by Baron Baillies — controlled

" Thompson, ‘Custom, Law and Common Right’, 97.

2 bid., 98.

> On the question of Country and County, see: Kenneth R. Olwig, ‘Recovering the Substantive Nature of
Landscape’, Annals of the Association of American Geographers 86, no. 4 (1 December 1996): 635-37.

* Houston, ‘Custom in Context’, 73—74.

> “The Old Country Acts’ act 12.

®Ibid. act 13.

71bid. acts 15 and 29.

® Ibid. acts 19, 20, 21 and 31.

? Ibid. acts 1,2, 17, 28 and 41.

' Ibid. acts 33 and 41.

" Smout, 4 History of the Scottish People, 1560-1830, 117-18; The Marquis of Tweedale, ‘The Boorlaw Book
of Yester and Gifford’.

2 Birlaymen or Birlawmen: judges at the local Boorlaw Court who passed judgement on matters of husbandry
and good neighbourhood.

" Smout, 4 History of the Scottish People, 1560-1830, 118.
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the acts’ implementation. Jonathan Davies describes these courts — baron, burgh, regality,
stewartry and baillerie and Sheriff courts — as legislative bodies which made law and enforced

it “over a wide field of law but had their jurisdiction limited to a particular area of land”.'

Edward P. Thompson, Robert A. Houston and Richard Hoyle agree on the fact that custom
was often the custom of the lords. Robert A. Houston explains how “[t]he extensive network
of franchisal or non-royal secular courts in Scotland may have enforced the king’s law, but
they dispensed the lord justice™ and Richard Hoyle notes that custom “was also the practice
of the lords”.’> Ian Whyte explains in his book Agriculture and the Society in 17"-century
Scotland that the “first basic role of the court [the local court which enacted by-laws] was to
serve as an instrument for protecting the proprietor’s interests”.* Were the by-laws another
way for the lairds in Shetland to control the inhabitants? One thing is certain, is that in the
1720s, Thomas Gifford of Busta, Stewart and Justiciar depute of Shetland, re-enunciated the
Country Acts as a “useful & desirable mainstay of the new fishing tenure system”.” The fact
that written customs or by-laws served as a tool for landowners is well explained by Edward

Thompson:

Custumals and by-laws should not be taken to be an exhaustive accounting of the actual practice of
common right usages, especially where these bear upon the fringe benefits of common, waste, the
herbage of lanesides, to the landless inhabitants or the cottager. For these documentary sources are
often partisan brief’s drawn up by the lord’s steward, or by the substantial landholders on the in-
coming of a new lord; or they are the outcome of bargaining and compromise between several
propertieéd parties in the manorial court, in which the cottager or the landless had no voice on the
homage.

It is interesting to note that Shetland’s (and Orkney’s) by-laws were written down when the
old system was transformed: the Lawbook disappeared replaced by the Scots Law — this could
correspond to what Edward Thompson as described as “the in-coming of a new lord”. By
writing down the custom, Shetland and Orkney “substantial landholders” used the possibilty
offered by the Sheriff Court to pass acts that were favorable to them within this new
arrangement. In 1791, when the Country Acts were again reaffirmed by the Commissioners of

Supply for Shetland and copied in the Register of Deeds, it was clearly stated “that they [the

! Davies, ‘Law and Order in Stirlingshire, 1637-1747’, 60.

2 Houston, ‘Custom in Context’, 66.

* R. W. Hoyle, ‘An Ancient and Laudable Custom: The Definition and Development of Tenant Right in North—
Western England in the Sixteenth Century’, Past & Present 116, no. 1 (8 January 1987): 51,
doi:10.1093/past/116.1.24; Quoted in: Houston, ‘Custom in Context’, 71.

* Ian Whyte, Agriculture and Society in Seventeenth Century Scotland (Edinburgh: John Donald Publishers Ltd.,
1979), 45.

3 Smith, ‘What Is a Scattald? Rural Communities in Shetland, 1400-1900°, 108.

6 Thompson, ‘Custom, Law and Common Right’, 101; See also: Houston, ‘Custom in Context’, 73.
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Country Acts] were framed & devised by the whole Heritors of the Country”." A few months

before that, in November 1790, “At a meeting of the [...] Commissioners of Supply of
Shetland”, the Sheriff and Stewart Substitute of Shetland, Walter Scoot read a letter dated
August 1% 1787 and written by Robert Craigie, the Sheriff Depute of Shetland.” In this letter,
it was stated:

Ist. That the said Country Acts are of a salutary nature and have been observed for more than a
Century back and ought still to be observed unless where a particular Law of a more recent date
shall be thought by the Judge ordinary directly inconsistent with them.’

In enunciating the by-laws at the Sheriff Court, the Shetland élite had the upper hand on the
contents of the by-laws and on their possibilities of use. It is therefore interesting to trace

those who used the by-laws at court.

N=25

Procurator fiscal 18 Landlord or tacksman/large farmer
Victim 10 (cf. table)

Rancelman 1 Large farmer/Udaller/Tenant

NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
SA, D25/3. ‘Fragment of bailie court Book of Northmavine’, 1744-1747.

Table 13: Country Acts: Pursuers

N=10

n/a (Udaller/Tenant/Servant) 6
Minister 2
Sailor 1
Master 1

NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
SA, D25/3. ‘Fragment of bailie court Book of Northmavine’, 1744-1747.

Table 14: Country Acts: Victims as pursuers

N=7

Sheriff

Landowner

— | | —

Large farmer

Udaller/Small farmer/Tenant 4

SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 15: Country Acts: Pursuers at the Sheriff Court (<1800)

These three tables show who in terms of social status and landholding position referred to the
Country Acts at court, both at the Sheriftf Court and at the bailie courts. It appears that the by-

laws were used by each party: rich, middling farmers, peasantry and the poor.* The middling

"' SA, SC12/53/6/ folio 168v., ‘Text of “Country Acts” of Shetland, from a Just True Copy of These Bye Laws,
Written by Andrew Dick of Wormadale in 1754, at a Meeting of the Commissioners of Supply of Shetland,
Engrossed on 6 April 1791.”

% SA, SC12/53/6/ folio 201r., ‘Attested Copy of Precognition for James Ross, Merchant in Lerwick, Concerning
Marches between Fladabester and Quarff on the Lands of Deceased Sir John Mitchell of Westshore, with
Evidence from Elderly Residents Citing Hill Marks and StyBilly, Engrossed on 13 February 1794.” 1794, fol.
168v.

? Ibid., fol. 169r.

* Thompson, ‘Custom, Law and Common Right’, 102-3.
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farmers, the peasantry and the poor still had a possibility to act and the by-laws belonged to
them too. The rich, the middling farmers, the peasantry and the poor all used the by-laws and
it would be wrong to consider that these regulations stayed inert through time, they “had
sometimes been in continuous evolution for centuries”.! The Country Acts kept on evolving —

even if it was sometimes marginally — from 1615 to the early 19" century.

By-laws, Parliament legislation and landscape

Legal landscape

In his article “Custom in context”, Robert A. Houston writes that “[t]he criminal law was
alledgedly an agency of ideological control, while the civil law worked at the heart of

»2 The Scottish historian

economic relationships to exert a direct influence on material life.
doesn’t elaborate more on this issue. The idea that civil law exerts “a direct influence on
material life” can be found in the concept of legal landscape defined by the geographer
Michael Jones. In various studies he examines “the interaction between physical and
institutional landscapes”.” The etymology of landscape and the first uses of this word in the
Germanic and Scandinavian areas in the medieval ages are tied up with the laws. The word
itself encapsulates both the idea of physical and anthropic transformations of the land. In
Norwegian the medieval provincial laws are called landskapslover.* Michael Jones explains
that “[t]hey were the laws of ‘landscapes’ in the sense of the administrative-territorial units
within which the land was shaped by the customs and laws of the people, although subject to
the external influence of canon law”.” To go even further he writes that “[cJustomary law lay
at the root of the Old Norse conception of landskapr [...] the medieval Scandinavian notion of
landscape incorporated the character and conditions of a land, including its traditions, customs

and institutions, together constituting a district with a distinct identity”.°

Therefore, how did custom, by-laws and parliamentary statutes shape Shetland’s landscape?
Or more precisely, how did the men and women of Shetland, through their use of custom, by-

laws and Scots Law transform their landscape?

! Ibid., 108; See also: Jones, ‘Landscape, Law and Justice - Concepts and Issues’, 4.
? Houston, ‘Custom in Context’, 37.

3 Jones, ‘Landscape, Law and Justice - Concepts and Issues’, 4.

*1bid., 2.

> Ibid.

% Ibid.; See also: Olwig, ‘Recovering the Substantive Nature of Landscape’.
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Commonties and field patterns

The question of landscape has been extensively studied in History, Geography, Ethnology,
archaeology, etc.: from the physical landscape to the mental landscape, from the landscape of
the Dutch painters to the landscape of the 21¥-century photographers.' Here, I would like to
focus mostly on the commonties and field patterns. Both commonties and field patterns
contribute to create the visible and mental landscape of the inhabitants. By focusing on the
commonties and field patterns, I aim to analyse both the context of production of the Shetland
by-laws and of the Scottish Parliament legislation and the ‘theoretical landscape’ that these
documents formulate. This search of context is the basis of the historical field or as Edward P.
Thompson puts it: “the discipline of history is, above all, the discipline of context”.? Context
is primordial in understanding a landscape. Michael Jones explains how “[l]andscape
planning as a conscious undertaking is linked to specific landscape discourses. Particular
notions of landscape may provide a means of gaining control of the physical surroundings, as
when particular economic interests are favoured.” He also explains how “[I]Jandscape cannot

be divorced from the social relations that are reflected in both the physical surroundings and

the ways they are represented”.*

There is a tendency to believe that oral and written customs are more often declaratory than
exhortatory. A declaratory law confirms practices that are already going on. It can also try to
standardise or normalise these practices. An exhortatory law orders new practices, new
circumstances, new actions or new behaviours. For example, Shetland by-laws state “[t]hat all
persons have sufficient corn yard dykes”:’ this proposition implies that people already know
what is the sufficient height a dyke and that it is already a common practice in Shetland.
However, the very same document “[forbids] any person to marry and set up house who has
not forty pounds Scots of free gear or some lawful trade to live by”.6 This act is cleary
exhortatory: its aim is to change the practices going on. Similarly, the Parliament legislation
could be both exhortatory and declaratory. Nevertheless, the acts that concern the commonties

and the field patterns in the second half of the 17" century were all exhortatory.

' See for example: Olwig, ‘Recovering the Substantive Nature of Landscape’.

* Edward P. Thompson, ‘Anthropology and the Discipline of Historical Context’, Midland History 1, no. 3 (1
January 1972): 45; Quoted in: Houston, ‘Custom in Context’, 75.

? Jones, ‘Landscape, Law and Justice - Concepts and Issues’, 3.

* Ibid.

> “The Old Country Acts’, 84 Act 27.

® Ibid., 82-83 Act 13.
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What did that mean for the Scottish landscape? How did the context of enunciation of the
Parliament legislation or of the Shetland by-laws influence the landscape? And who expected
the landscape to change? In order to answer to these questions, a corpus of Scottish
Parliament statutes has to be circumscribed. It’s easier for the Shetland by-laws since a single
document lists them all. Regarding Parliament legislation on commonties and field pattern,
I’ve focused my attention on a decisive period in Scotland agricultural history: the second half
of the 17™ century, a time when Shetland was already under Scots law. This corpus shows the
consistant activity of the Scottish Parliament between 1661 and 1700 at a time when
improvement and individualisation of land started to be encouraged all around Scotland by
agriculturists and improvers.' The parliamentary statutes are indicators of the attitude of the
landowners and of the Scottish Parliament composed mainly of landowners — nobility and
shire commissioners — towards changes in agriculture.” Ian Whyte published a table of

fourteen acts and one proposal in his book Agriculture and society in 1 7 century Scotland.

TABLE 5

Summary of the late Seventeenth-Century Improving Statutes
1633 Assessment of teinds act.
1641 Pow of Inchaffray drainage act.
1645 Proposal to introduce Indian Corn.
1647 Limited division of commonty act.
1661 General enclosure act — sharing costs on marches and diversion of roads.
1663 Export of grain and cattle act.
1669 Fencing of arable land by roadsides act.
1669 Act for straightening marches to facilitate enclosure.
1685 1661 and 1669 enclosure acts re-issued.
1685 Act for sowing peas and beans and preventing removal of turf on arable and meadow land.
1686 Act for winter herding of animals.
1695 Act for preservation of meadows and pasture adjacent to sand dunes.
1695 Division of runrig act.
1695 Division of commonty act.
1696 Second Pow of Inchaffray drainage act.

Whyte, lan. Agriculture and Society in Seventeenth Century Scotland. Edinburgh: John Donald Publishers Ltd., 1979, 100.
Table 16: Summary of the late Seventeenth-Century Improving Statutes

The acts before 1661, the “Act for repairing highways and bridges” and the Pow of Inchaffray
drainage acts are excluded from this analysis;* nevertheless these acts contained exactly the

same “spirit of improvement” than the nine acts that will be carefully studied.'

! Whyte, Agriculture and Society in Seventeenth Century Scotland, 94—112.

> Ibid., 94 and 107.

> Whyte, Agriculture and Society in Seventeenth Century Scotland.

* K. M. Brown and al., eds., ‘1669/10/53: Act for Repairing Highways and Bridges’, in Records of the
Parliaments of Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1669/10/53; K. M. Brown and
al., eds., ‘1641/8/430: Ratification of the Mutual Bond amongst the Heritors Adjacent to the Pow of Inchaffray’,
in Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2011),
http://www.rps.ac.uk/trans/1641/8/430; K. M. Brown and al., eds., ‘1696/9/157: Act in Favors of Sir Robert
Murray of Abercairnie and Other Heritors upon the Pow of Inchaffray’, in Records of the Parliaments of
Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1696/9/157.; “Pow, n. Sc.A slow-moving
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1661/1/348 | Act for planting and enclosing of ground

1663/6/55 | Act for encouragement of tillage and pasturage

1669/10/54 | Act anent enclosing of ground

1685/4/73 | Act in favour of planters and enclosers of ground

1685/4/84 | Act for sowing peas and beans, and inhibiting the casting up of ground within the shire of
Aberdeen

1686/4/37 | Act for winter herding

1695/5/156 | Act anent lands lying in runrig

1695/5/189 | Act for preservation of meadows, lands and pasturages, lying adjacent to sand-hills

1695/5/204 | Act concerning the dividing of commonties

Brown, K. M., et al., eds. The Records of the Parliaments of Scotland to 1707. St Andrews: University of St Andrews, 2007-2015.
http://www.rps.ac.uk/.

Table 17: Scots Law: Commonties and field patterns

In order to compare the Scots Law with the Country Acts, I’ve selected eight acts that ruled
on the same issues than the nine laws from the Scots Law: agrarian concerns, enclosures and

dykes, herding of cattle and protection over natural resources.’

6 That good neighbourhood be observed and keeped by timous and sufficient bigging of decks, and puttings
up of grinds and passages, keeping and closing the same

23 | That none delve till take on pasture upon their neighbours land or grass

27 | That all persons have sufficient corn yard dykes

30 | That all briggs and common passages be kept in repair

32 | That every scattald have a sufficient pund

34 | That all persons living in neighbourhood, keep order, law, and good neighbourhood

36 | That none contemptuously pasture upon puves flawes, cut floss, or cast peats

39 | That the bailie of each parish, with twelve honest men there, ride the marches of the parish

‘The Old Country Acts, or Abridgements Thereof.” In An Historical Description of the Zetland Islands in the Year 1733. With an Appendix
of Illustrative Documents, 81-85. Sandwick: Thule Print Ltd, 1976.

Table 18: Country Acts: Commonties and field patterns

ditchlike rivulet, esp. in a stretch of alluvial lowland beside a river; a small creek where such a rivulet falls into a
river or estuary, serving as a dock or wharf for small vessels.”, in ‘Pow, n.1: Oxford English Dictionary’,
accessed 21 March 2012,
http://www.oed.com/view/Entry/149129?rskey=qYHbj0&result=3 &isAdvanced=false#eid.

' K. M. Brown and al., eds., ‘1661/1/348: Act for Planting and Enclosing of Ground’, in Records of the
Parliaments of Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1661/1/348; K. M. Brown and
al., eds., ‘1663/6/55: Act for Encouragement of Tillage and Pasturage’, in Records of the Parliaments of
Scotland to 1707 (St Andrews: University of St Andrews, 2015), http://www.rps.ac.uk/trans/1663/6/55; K. M.
Brown and al., eds., ‘1669/10/54: Act Anent Enclosing of Ground’, in Records of the Parliaments of Scotland to
1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1669/10/54; K. M. Brown and al., eds., ‘1685/4/84: Act for
Sowing Peas and Beans, and Inhibiting the Casting up of Ground within the Shire of Aberdeen’, in Records of
the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1685/4/84; K. M. Brown and al., eds., ‘1685/4/73: Act in Favour of Planters and
Enclosers of Ground’, in Records of the Parliaments of Scotland to 1707 (St Andrews, 2007),
http://www.rps.ac.uk/trans/1685/4/73; Brown and al., ‘1686/4/37: Act for Winter Herding’; K. M. Brown and al.,
eds., ‘1695/5/204: Act Concerning the Dividing of Commonties’, in Records of the Parliaments of Scotland to
1707 (St Andrews: University of St Andrews, 2015), http://www.rps.ac.uk/trans/1695/5/204; K. M. Brown and
al., eds., °1695/5/156: Act Anent Lands Lying in Runrig’, in Records of the Parliaments of Scotland to 1707 (St
Andrews: University of St Andrews, 2015), http://www.rps.ac.uk/trans/1695/5/156; K. M. Brown and al., eds.,
‘1695/5/189: Act for Preservation of Meadows, Lands and Pasturages, Lying Adjacent to Sand-Hills’, in Records
of the Parliaments of Scotland to 1707 (St Andrews, 2007), http://www.rps.ac.uk/trans/1695/5/189.

% “The Old Country Acts’ acts 6, 23, 27, 30, 32, 34, 36 and 39.
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Promoting a specific landscape

The analysis of the nine Scots statutes provides a strong framework to study rural life in
Shetland in the 18" century and gives direct information on the ideological aims of the
Scottish Parliament over the control of the countryside in Scotland. The first striking point
when reading these nine laws is that they all promoted individualisation, enclosure and a so-
called “improvement” of the agrarian system.

[...] for improvement of the pasturage of this kingdom and for encouragement of the breeders of
the bestial thereof [...]"

[...] considering how much the sowing of peas and beans does contribute for improving and
fattening of the ground and for entertainment of people that labour at it and the labouring beasts

[..T
A thorough reading of these laws gives one of the reasons for individualising, enclosing and

improving the land. The motive is economic. The mercantilistic approach towards land
management taken by the Scottish Parliament clearly appears. The parliamentary statutes of
the second half of the 17" century had a specific goal, according to Tan Whyte: the legislation
was an aim to improve the agriculture.” These statutes were also a means to reach a wider
economic integration for Scotland. The central authority was growing and participated in the
reorientation of Scottish agriculture towards more commercial structures. In the meantime
burghs were developing, facilitating contacts with England and the continent and a constant
demand for food supplies and rural crafted goods grew.® Wood,” meat® and corn’ were
favoured as the market demands rose. These laws were also the first legal attacks on the
commonable lands and the commonties promulgated in Scotland.® Five out of nine laws
promoted individualisation of the lands and two out of nine the division of commonable lands

and practices:

' Brown and al., ‘1663/6/55: Act for Encouragement of Tillage and Pasturage’.

* Brown and al., ‘1685/4/84: Act for Sowing Peas and Beans, and Inhibiting the Casting up of Ground within the
Shire of Aberdeen’.

> Whyte, Agriculture and Society in Seventeenth Century Scotland, 94—112.

* Jan D. Whyte, ‘Early-Modern Scotland: Continuity and Change’, in An Historical Geography of Scotland, ed.
G. Whittington and Ian D. Whyte (London: Academic Press, 1983), 122.

> K. M. Brown and al., eds., ‘1661/1/423: Commission and Instructions to the Justices of Peace and Constables’,
in Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1661/1/423; Brown and al., ‘1669/10/54: Act Anent Enclosing of Ground’; Brown
and al., ‘1685/4/73: Act in Favour of Planters and Enclosers of Ground’; Brown and al., ‘1686/4/37: Act for
Winter Herding’.

% Brown and al., ‘1663/6/55: Act for Encouragement of Tillage and Pasturage’.

7 Ibid.; Brown and al., ‘1685/4/84: Act for Sowing Peas and Beans, and Inhibiting the Casting up of Ground
within the Shire of Aberdeen’; Brown and al., °1695/5/156: Act Anent Lands Lying in Runrig’; Brown and al.,
‘1695/5/189: Act for Preservation of Meadows, Lands and Pasturages, Lying Adjacent to Sand-Hills’.

¥ Here 1 paraphrase the title of: Marie-Danielle Demélas and Nadine Vivier, eds., Les Propriétés Collectives
Face Aux Attaques Libérales (1750-1914). Europe Occidentale et Amérique Latine (Rennes: Presses
Universitaires de Rennes, 2003).
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[...] wherever lands of different heritors lie in runrig, it shall be rightful to either party to apply to
the sheriffs, stewarts and lords of regality, or justices of peace of the several shires where the lands
lie, to the effect that these lands may be divided according to their respective interests [...]"

[...] that all commonties [...] may be divided at the instance of any having interest, by summons
raised against all persons concerned before the lords of session, who are hereby empowered to
discuss the relevancy and to determine upon the rights and interests of all parties concerned, and to
value and divide the same, according to the value of the rights and interests of the several parties
concerned [...J°

Ian Whyte observes that in 1686 with the “Act for winter herding” the seeds were already
sown for less co-operative practices usually associated with runrig.” The enclosure could take
two different forms: animals could pasture within enclosed field or be put inside folds; or the
productive lands (arable lands, meadows and woodlands) could be enclosed and therefore
animals wouldn’t destroy the products of the land. These two cases of enclosure were present
in the Scots Law by the end of the 17™ century. In the nine-law corpus four laws stated on the
erection of dykes and hedges and on the digging of ditches* and, one law stipulated that the
cattle and sheep should be herded at night, in winter and summer, within “folds, enclosures or
houses”.”> The products of land had to be preserved for economic and political reasons — as
well as for social reasons, to a lesser extant. T. C. Smout explains in a book on Scottish
woodlands that the Parliament declared in 1503 that wood of Scotland was “utterly
destroyed”, “probably reflecting at least the king’s vexation in not being able to get his hands
on the supplies he needed for his castles and ships”.® The ‘Act for planting and enclosing of
ground’ was passed by the Parliament in 1661 in an effort to counteract the damages on
Scottish woodlands.” The arable lands, meadows and pasturages were protected in order to
produce sufficient corn for consumption and market as well as feed cattle.® The 1688-1690s
brought bigger powers and importance to the Scottish Parliament which, in Stephen Davies’

words, “was at the forefront of movement for reform”.” This reform happened in a context of

! Brown and al., ‘1695/5/156: Act Anent Lands Lying in Runrig’.

* Brown and al., ‘1695/5/204: Act Concerning the Dividing of Commonties’.

> Whyte, Agriculture and Society in Seventeenth Century Scotland, 105.

* Brown and al., ‘1661/1/348: Act for Planting and Enclosing of Ground’; Brown and al., ‘1669/10/54: Act
Anent Enclosing of Ground’; Brown and al., ‘1685/4/73: Act in Favour of Planters and Enclosers of Ground’;
Brown and al., ‘1686/4/37: Act for Winter Herding’.

> Brown and al., ‘1686/4/37: Act for Winter Herding’.

S T. Christopher Smout, ‘The Extent and Character of the Woods, 1500-1920°, in A History of the Native
Woodlands of Scotland, 1500-1920, ed. T. C. Smout, Alan R. MacDonald, and Fiona Watson (Edinburgh:
Edinburgh University Press, 2007), 45.

" Brown and al., ‘1661/1/423: Commission and Instructions to the Justices of Peace and Constables’; See also:
Brown and al., ‘1685/4/73: Act in Favour of Planters and Enclosers of Ground’.

¥ Brown and al., ‘1661/1/348: Act for Planting and Enclosing of Ground’; Brown and al., ‘1685/4/73: Act in
Favour of Planters and Enclosers of Ground’; Brown and al., °1669/10/54: Act Anent Enclosing of Ground’;
Brown and al., ‘1695/5/189: Act for Preservation of Meadows, Lands and Pasturages, Lying Adjacent to Sand-
Hills’.

? Davies, ‘Law and Order in Stirlingshire, 1637-1747°, 449.
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economic and agricultural crisis: the 1690s saw failures of trade and harvest and dearth.' “The
Seven Ill Years of King William” strengthened the landowners’ belief that agriculture should
be reformed. Stephen Davies explains how simultaneously “[i]ndividual landlords began to
move towards commercial farming and the adoption of new agricultural techniques” and “the
convention Parliament passed several important measures of economic reform the most
important of these being the “Act Anent Lands lying Run-Rig” and the Act For Division of

Commonty”.

The end of the 17" century saw the first legal dispositions on wastelands: the muirlands had to
be fertilised” and the mosses, even though they could be difficult to divide, had to be part of
the division processes.® Eventually these divisions as well as the surveillance for the
enforcement of the law fell under the powers of justice officials such as Sheriffs or bailies of
regalities. Their role was considerably increasing: they oversaw the divisions of the runrig
land and the divisions of commonties.’ Sheriffs also had the power to assign land in case the
marches were uneven and a dyke had to be built.’ In order to facilitate control over their
estates’ productions and people, the landowners at the Scottish Parliament promoted a
rectilinear landscape. The reorganisation of the field patterns should bring to the Scottish
landowners a direct access to their farmland and to their uncultivated land on the former
commons. It was clearly stated in these laws that landowners’ houses located near land lying
runrig should receive in priority a portion of arable land adjacent to them and the uncultivated
plots that these landowners received should be directly adjacent to their property.” These laws

contributed to the disappearance of curved lines in the Scottish — and Shetland — landscape.®

Regarding the Country Acts on commonties and field patterns, the first thing that should be
said 1s that most of these acts were declaratory acts. For scholars who think that the Country
Acts were based on an oral custom or at least that they conformed to ancient practices, the

eight selected acts bring some arguments in favour of this idea. It appears that there wasn’t

' Ibid., 446.

> Ibid., 449.

* Brown and al., ‘1685/4/84: Act for Sowing Peas and Beans, and Inhibiting the Casting up of Ground within the
Shire of Aberdeen’.

* Brown and al., 1695/5/204: Act Concerning the Dividing of Commonties’.

> Brown and al., ‘1695/5/156: Act Anent Lands Lying in Runrig’; Brown and al., ‘1695/5/204: Act Concerning
the Dividing of Commonties’.

% Brown and al., ‘1669/10/54: Act Anent Enclosing of Ground’.

7 Brown and al., ‘1695/5/204: Act Concerning the Dividing of Commonties’; Brown and al., ‘1695/5/156: Act
Anent Lands Lying in Runrig’.

¥ Robert A. Dodgshon, ‘Everyday Structures, Rythms and Spaces’, in 4 History of Everyday Life in Scotland,
1600 to 1800, ed. Elizabeth A Foyster and Christopher A. Whatley (Edinburgh: Edinburgh University Press,
2010), 45.
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any technical description relating to the different steps to follow in order to implement the
acts. The only (vague) terms that appeared were: “sufficiently” in “all decks be sufficiently
built before the last of March”,' “persons used to repair them [i.e. the bridges and passages]™
and “conform to the ancient custom formerly observed”.’ This last quotation suggests a
certain filiation between a possible oral custom and the Country Acts. Another argument in
the favour of this theory is the conciseness and shortness of the acts. Except for Act 6 that
contains 336 words, the seven other acts contain between 74 and 14 words with an average of
40 words each. This could be explained by the lack of a need for explanation as the acts were
mainly standardising an already occurring practice. Furthermore there aren’t any
encouragements to enforce the law: it seems that the practices were already going on. The
penalties were very detailed. Thus the norm was probably already interiorised but not
necessarily the penalties given in Scots pounds. Eventually the coercive power of the State via
the local judicial institutions was maybe still progressing and not sufficiently established.
These eight acts ruled on four different categories of actions: herding of cattle, building of
dykes, agrarian activities and common resources and commonties. The first type of
prescription concerned the fact that cattle should never pasture on fields that were sown and
should never go inside the corn yard and eat or destroy the harvest.” It seems that there was a
constant preoccupation to protect the corn when it was growing and when it had been
harvested. The reasons for that were not economical. Shetland didn’t export corn: it imported
meal from Orkney on a regular basis and from mainland Scotland in periods of scarcity.” In
order to increase the protection over food subsistence the whole community had to watch that
animals didn’t destroy the harvest. The second prescription concerned the building of dykes
and corn yard dykes.® It has a lot to do with the previous preoccupation. The building and
maintenance of the hill dykes that delimitated the arable land and the waste land as well as the
corn yard dykes delimitate the territory and identify the spaces. They were not individualising

land. The third prescription had to do with the agrarian activities.” The Country Acts

' “The Old Country Acts’ act 6.

> Ibid., act 30.

* Ibid., act 34.

4 “The OId Country Acts’ acts 6, 27, 32 and 26.

> For Orkney, see: Hance D. Smith, Shetland Life and Trade 1550-1914 (Edinburgh: John Donald Publishers
Ltd., 2003), 81-82; For the 1780s’ dearth, see for example: SA, D8/131, ‘Copy Letter by Sir Thomas Dundas to
Messrs John Bruce of Sumburgh, Robert Hunter of Lunna, and Thomas Bolt, Lerwick, Concerning His Intention
to Send Charity Meal to Shetland” 1784; SA, SA2/69, ‘Photocopies of Letters by James Malcolmson, Sheriff
Substitute, Lerwick, to Patrick Graeme, Esq., Orkney, 1780s, with Some Copy Replies, Concerning Sheriff
Court Business in Shetland, 1780s’ n.d.

% “The Old Country Acts’ acts 6, 27 and 32.

" Ibid. acts 23 and 34.
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enunciated that delving, tilling, manuring and labouring the ground were supposed to be

(113

conducted respecting to the “ancient custom”. This expression meant that “‘the ancient
custom’ of managing the land” should be maintained because it was the most efficient and
practical — for the local powers (lairds, merchants and judicial officials) but even if the by-
laws could be considered as the law of the lords, they were used at court by the rich, middling
farmers, peasantry and the poor.'. Eventually the last prescription dealt with the common
resources and the commonties, the scattalds in Shetland.> Some of the natural resources were
protected within the scattalds and within a seasonal calendar. Thus flaves, floss and peat were
subjected to very strict norms in terms of harvesting date and advertising to the neighbours.’
As the scattalds were the framework for resources management their marches were very

strictly controlled. The Bailie and twelve “honest men” had to visit yearly the marches of the

scattalds within his jurisdiction but they could also do it if required by the inhabitants.*

While the Parliament legislation tried to individualise the landscape, the Country Acts still
presented actions that promoted a somehow collective landscape on which ownership was
shared by those who lived in the same scattald. It can be considered that as leaders of the
peregrination, the bailie and the twelve honest men had a stronger ownership than their
counterparts on the scattald but it was with the whole scattalders that they walked the borders
of the scattalds and as such the whole scattalders somehow owned this particular landscape.
The Country Acts seem to indicate that the whole scattalders commonly owned a landscape
where dykes were preeminent but didn’t act as an individualistic structure, a landscape that
everybody could or should be able to controle and see, a landscape which shape was not
specifically defined in the by-laws therefore which probably had a pattern that constituted a

pertinent structure for those who wrote down the custom.

! Thompson, ‘Custom, Law and Common Right’, 102-3.

2 “The Old Country Acts’ acts 36 and 39.

? “Flaw, n. A thin layer of turf, pared off the surface of a peat bank.” and “Floss, n. dial. In Orkney and Shetland:
A collective term for reeds, rushes, etc.”, in Susan C. Rennie, ed., ‘Flaw, N.’, Dictionary of the Scots Language.
Dictionar O the Scots Leid (Scottish Language Dictionaries Ltd., 2004), http://www.dsl.ac.uk/; Susan C. Rennie,
ed., ‘Floss, N.’, Dictionary of the Scots Language. Dictionar O the Scots Leid (Scottish Language Dictionaries
Ltd., 2004), http://www.dsl.ac.uk/entry/snd/floss_n.

* “The Old Country Acts’ act 39.
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Courts

In her PhD thesis, “Gender, Sex and Social Control: East Lothian, 1610-1640”, Harriet Jane
Cornell explains that the “interactions between East Lothian’s secular and ecclesiastical
authorities — interactions presided over by men, many of whom held positions throughout the
legal system — are key advocates for the all-courts methodology that is deployed throughout
this thesis”.' The same explanation in favor of an “all courts-methodology” can certainly be
given for the present dissertation. The second explanation is that an “all courts-methodology”
provide an access to the wide spectrum of communal life and individual interactions in a
given place at a given time. Eventually, a third explanation is based on Scottish history. In a
post-Reformation Scotland, all the local judicial actors, civil or ecclesiastic, were expected to

contribute to establish a “godly society” and maintain a “godly discipline”.?
The Jurisdictions of Shetland’

Four different types of courts operated in Shetland in the 18" century: bailie courts, Sheriff
Court, Admiralty Court and Kirk Sessions.

Bailie courts

In the 16™ century, public servants identified as fouds existed in Shetland. Steinar Imsen
explains that “the foud was a product of the Scandinavian union”.* He continues: “he [the
foud] was the private servant of the king's provincial officers”.” These fouds had (apparently)
local servants — here the terminology was varied: underfouds in Shetland, bailies and parish
fouds in Orkney and local fouds or underfouds in Jemtland.® Their prerogatives are not well-
known but these local fouds lay in the middle of the debate that sees in these 16™-century
underfouds the forefathers of the 18th-century bailies.” The key of this debate lays in a

thorough study of Shetland’s judicial institution in the 17 century. From an 18" century

! Harriet Jane Cornell, ‘Gender, Sex and Social Control: East Lothian, 1610-1640 (PhD dissertation, University
of Edinburgh, 2012), 79.

2 Alastair J. Mann, ‘The Law of the Person: Parliament and Social Control’, in Parliament in Context, 1235-
1707, ed. Keith M. Brown and Alan R. MacDonald, The History of the Scottish Parliament, v. 3 (Edinburgh:
Edinburgh University Press, 2010), 195-96; Cornell, ‘Gender, Sex and Social Control’, 79.

? Here, 1 paraphrase Harriet Jane Cornell’s chapter ‘The Jurisdictions of Haddingtonshire’: Cornell, ‘Gender, Sex
and Social Control’, 41-81.

* Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 63.

> Ibid.

® Ibid.

" Gilbert Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland’, in The Celtic and Scandinavian
Antiquities of Shetland, by Gilbert Goudie (Edinburgh: Blackwood, 1904), 229-46.
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perspective, it appears that although Shetland bailie courts had specificities, they also had

strong similarities with their Scottish counterparts.

The bailie courts of Shetland were franchise courts. It meant that they had been attributed by a
Crown Charter or a Charter from a superior to a landowner who owned the court hereditary or
not." Their main difference with the Scottish mainland bailie courts was that they were
established on a parish basis and not on an estate basis. Because of the udal system the
landowners were far too numerous in Orkney and Shetland to opt for estate-based courts.’
There might be an exception though with the person of Mitchell of Westhore who became
bailie of “the parishes of Tingwall, Sandsting and Aithsting, “and the lands in Quarf

9999

belonging in property to him””.” Thomas Gifford wrote in 1733 that there were bailie courts
in all the parishes of Shetland: “[t]here is also a bailiff in each parish, who holds his
commission either of the steuart principal, or his depute, having power to hold courts within
his bailliffrie”.* A document of 1739 gives the names of 15 bailies and their 14 bailieries — the
island of Unst had two bailies.” The bailie courts or bailieries formed the first level of State
jurisdictions in Scotland. In term of judged offences they were the equivalent of the cours de

basse justice in France.® They disappeared in 1747 when the heritable jurisdictions were

abolished.”

! Sinclair, Tracing Scottish Local History, 94-97.

* William P.L. Thomson, Orkney Land and People (Kirkwall: Orcadian Ltd, 2008), 161. For a short presentation
of Franchise courts based on estates, see: Davies, ‘“The Courts and the Scottish Legal System 1600-1747 : The
Case of Stirlingshire’, 141.

* SA, GD150/2534B/7, ‘Commission by George Earl of Morton to Sir John Mitchell of Westshoar, Bart, to Be
Bailie of the Parishes of Tingwall, Sandsting and Aithsting, “and the Lands in Quarf Belonging in Property to
Him” (L.e. Sir John Mitchell)’ 1734.

* Gifford, An Historical Description of the Zetland Islands in the Year 1733, 46.

> SA, SC12/53/2/ page 259, ‘Obligation by Andrew Sinclair, Baillie of the Parishes of Dunrossness, Sandwick
and Cunningsburgh, Robert Sinclair of House, Baillie of Island of Burray, Sir John Mitchell of Westshore Baillie
of Parish of Tingwall, Aithsting and Sandsting, John Scott of Melbie Baillie of Parishes of Walls and Sandness,
George Greig Bailie of Island of Papa Stour, Alexander Sinclair of Brew Baillie of the Parish of Whiteness and
Weisdale, Thomas Gifford of Busta Baillie of Delting, James Cheyne of Tannick, Baillie of the Parish of
Northmavine, John Scott of Scarpo, Baillie of the Island of Yell, Andrew Scott of Greenwall and Thomas Mouat,
Merchant in Uyasound, Baillies of the Island of Unst, William Bruce of Urie, Baillie of the Island of Fetlar,
Robert Bruce of Simbester, Baillie of the Islands of Whalsay and Skerries, Robert Hunter of Lunna, Baillie of
Nesting and Lunnasting, and James Greig, Baillie of the Island of Bressay, Parishes of Lerwick, Gulberwick and
Quarff, to Robert Dick of Frackafield, for Payment of £40 Sterling, Yearly, to the Commissioners of Excise for
North Britain, for the Power to Exact and Levy the Several Excise Duties from the Inhabitants of Zetland,
Engrossed on 21 November 1739’ 1737.

% Leah Leneman, Living in Atholl, A Social History of the Estates 1685-1785 (Edinburgh: Edinburgh University
Press, 1986), 153.

7 Danby Pickering, ed., ‘An Act for Taking Away and Abolishing the Heretable Jurisdictions in That Part of
Great Britain Called Scotland, 20 Geo. II C. 43, in The Statutes at Large, from the 20th to the 23d Year of King
George II, vol. XIX (Cambridge: Joseph Bentham, printer to the University, 1765), 127-43; Ann E. Whetstone,
‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, Albion: A Quarterly
Journal Concerned with British Studies 9, no. 1 (1 April 1977): 63.
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The prerogatives of the Shetland bailies were defined — at least for one bailie' — in his
appointment charter as well as partially in the Country Acts.” Thus Andrew Sinclair,
appointed bailie of Dunrossness, Sandwick and Cunningsburgh in 1730, had four different
kinds of prerogatives. 1) He had obligations towards his superior, the Earl of Morton. 2) He
had to manage the justice court. 3) He had to judge. 4) He had to supervise the police action
within the bailiery. His first prerogative obliged him to settle tenants on the parish land as
well as collect taxes and leases for the property lands of the Earl of Morton. This collect had
to be paid yearly to the tacksmen or chamberlains of the Earl. Eventually the Earl of Morton
wrote in the charter that the bailie had to make sure that his tenants wouldn’t become poorer
and would still be able to pay the taxes.’ His second prerogative was the management of the
bailie court. He could appoint clerks, a procurator fiscal or anyone else that he thought
suitable for the proper operation of the court. These officers were answerable to the bailie and
had to take an oath.* The 40™ act of the Country Acts gave other precisions on how the bailie
should administer his court:

40 — That each bishop® (sic) have the heal country acts authentikly extracted under the steuart
clerks hands, and cause read at least the abbreviate thereof in their bishop (sic) courts twice a year,
or once at least, that none may pretend ignorance of the same and take true tryal of the breaches
thereof, and cause poynd for the same, and that they find caution for what part thereof may be due
to the sheriff, or pro[curato]r fiscal in his name, and deliver the same to the sheriff at the head
court, under the pain of deprivation; and that each bishop (sic) have an authentic court book,
wherein all their acts and process of court shall be written and set down, and that the same be
produced to each clerk at the circuit courts kept in the parish, under the pain of deprivation.®

The bailie of each parish had the responsibility to make the rural communities know the local
legislation. The bailie had the enacted Country Acts toward him and he had to read them
publicly once a year at a court session. Also the bailie was obliged to hold a couple of plenary
sessions every year where all the “householders” of the bailiery should be present. In his
1733’s account, Thomas Gifford gave more information on the practicalities of these courts.
The Country Acts ought to be read when the court met on Martinmas, on the 11" of

November and on Whitsunday, on the 15™ of May.” In theory circuit courts also had to be

' SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’ 1730.
2 “The Old Country Acts’.
* SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
?f Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

Ibid.
> A misprint for bailie. In Gilbert Goudie’s version of the Country Acts published in 1892, the word ‘bishop’ has
been replaced by ‘Sheriff’: in the footnote Gilbert Goudie writes: “Sheriff. Apparently a misprint for “bailie.””,
in Goudie, ‘The Old Country Acts, of Abridgements Thereof [The Fouds, Lawrightmen, and Ranselmen of
Shetland Parishes]’.
% “The Old Country Acts’ act 40.
" Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47-48.
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organised: clerk and procurator fiscal would travel from a township to another to hold a court.
All the judicial processes and actions had to be recorded in the Court Book and if it was
neglected the Stewart depute intervened.! The bailie’s third prerogative concerned the trials at
court. A large portion of the Crown charter appointing Andrew Sinclair as bailie detailed the
general judicial assignments of the bailie. He judged the petty crimes, small disorders, fights,
unpaid debts and the neighbourhood disputes for which the fines didn’t exceed £10 Scots,” as
well as witchcraft.® Even though a Birlaw Court was a local emanation of a Franchise Court,
it was comparable with Shetland bailie courts in regards of its interests for good
neighbourhood. The birlawmen of Yester and Gifford (Lowland) could fine contraveners to
up to £10 Scots.* These birlawmen met every year to make sure that the 37 acts of the “boor
law” of Yester and Gifford were respected.’ The last prerogative of a Shetland Bailie was the
supervision of the police actions within the bailiery jurisdiction. He appointed the rancelmen
and lawrightmen, Shetland police constables.’ In the company of “twelve honest men”, he
perambulated the marches of the scattalds every year to check on the erection of dykes and on
the lawfulness of the borders.” He delivered warrants to anyone in the bailiery that intended to
keep sheep dogs and, in company of the rancelmen or “other honest men”, he ensured yearly

that the sheep dogs weren’t hurting sheep and had been previously approved.®
Sheriff Court

In 1541, the Shetland lawthing became a Sheriff court. In this county, the process of judicial
integration within the realm of Scotland is characterised by two very different record
collections. Sources of the ancient Sheriff court of Orkney and Shetland from 1605 to 1644
are conserved, but for the later period and until the middle of the 18" century, they are very
sporadic.” The record collection of Lerwick Sheriff Court per se starts in 1692 and goes
through the 18"™ and the 19"centuries: it is dense and it illustrates the changes affecting the

judicial network in Scotland in the 18™ century.'® Ann E. Whetstone explains in her article,

" Ibid., 46-47.

2 SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

? “The Old Country Acts’ act 15.

4 Cornell, ‘Gender, Sex and Social Control’, 59.

> Ibid., 60.

% “The Old Country Acts’ act 11.

7 Ibid. act 39.

¥ Ibid. acts 8 and 10.

* NAS, SC10 [off site SA and OA], ‘Orkney & Shetland Sheriff Court Records: 17th Century-19th Century’ n.d.,
accessed 22 March 2012.

10 SA, SC12/6, ‘Lerwick Sheriff Court Records: Ordinary Court Processes 1692-1900° n.d.
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“The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries”
how before 1748 “Scotland lacked a uniform system of justice”.' The Sheriff courts were
weak; their weakness was reinforced by their hereditary character and the existence of the
Franchise courts.” After the Jacobites Rebellion in 1745 it was decided to abolish the heritable
jurisdictions. The bailie courts of Shetland as well as the other Franchise courts of Scotland
effectively disappeared on 25 May 1748 after an Act of Parliament had been passed in 1747
in order to “[take] away and [abolish] the Heretable Jurisdictions in Scotland”.® This decision
led to an exponential increase in the numbers of processes before the Sheriff Court after 1748.
In short, Ann E. Whetstone states that the “[a]bolition of heritable jurisdictions resulted in the

immediate strengthening of the sheriff courts™.’

From 1748 onwards the sheriffdloms were under the control of the central government in
Edinburgh. The Sheriff was “divested of all powers”.” He was merely a representative of the
central government. He appointed up to two Sheriffs depute: they were the kingpins of the
Sheriff Court system.® The jurisdiction of the Sheriff depute was quite vast. He could judge
commercial claims as well as civil or criminal lawsuits. However he couldn’t interfere in any
cases of treason or any cases under the “four pleas of the crown” — murder, robbery, rape and
arson.” The 1747 Act stated that Sheriffs depute had to be an advocate with at least three years
of experience. Furthermore he had to keep his practice and was required in his jurisdiction for
a maximum of four months a year.® The Sheriff depute could appoint substitute(s) who were
to be “no more than a personal assistant chosen by the sheriff depute at his own
recognizance”.” Thus the Sheriff substitutes had various backgrounds: they were not supposed
to have received any kind of legal education.'® The Sheriff substitutes acted in the name of the

Sheriff depute and dealt with everyday matters; only the more delicate cases were handled by

; Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 61.
Ibid., 61-63.

? Pickering, ‘An Act for Taking Away and Abolishing the Heretable Jurisdictions in That Part of Great Britain

Called Scotland, 20 Geo. II C. 43°; Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and

Early Nineteenth Centuries’, 63..

: Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 63—64.
Ibid., 64.

% Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’;

Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’.

" Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 61;

Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 136.

¥ Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 64.

? Ibid., 65.

" Ibid., 65 and 69.
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the Sheriff depute. In Shetland after 1748 it seems that the Sheriff substitute appointed the

rancelmen and the lawrightmen.'
Admiralty Court

The word ‘Admiral’ first appeared in 1402 in Scotland to design the office of Henry Sinclair
Earl of Orkney (1 1417), often described as ‘Admiral’.” The Admiral was always a member of
the nobility but it was not compulsory for him to have a seagoing experience.’ His principal
aim was to benefit of the pecuniary potential of his office: the High Admiral was entitled to a
share in the profits made of ships taken — one tenth in wartime and one third on all wrecks on
Scotland’s coasts.* An Admiralty Court was held if a ship has to be declared wrecked or
taken. Moreover the Admiral had a full scale of rights concerning the fishing in Scottish
waters, the beached whales and dolphins, the prizes, the wrecks.” The High Admiral had the
right to appoint Vice-Admirals and Admirals Depute. The Admirals Depute could hold Courts
in more specific areas such as Argyll or the Shetland Islands for example. A stretch of the
coastline was designated to them. The Duke of Argyll was a hereditary Admiral Depute for
Argyll and most of the Western Isles. In the late 17" and early 18" centuries, the Earl of
Morton had a heritable jurisdiction as Admiral Depute over Orkney and Shetland; the
Magistrates of Glasgow, the Burgh of Rothesay, the Magistrates of Aberdeen and the Regality
of Dunfermline had Admiral Depute rights respectively in the Firth of Clyde, over the coast of
Bute, around the mouth of the river Dee and on the Fife coast.® The Admiral Depute had a
principal financial interest in the wrecks occurring in his jurisdiction. He had to organise the
salvage, to hold a court to determine the circumstances and then, to establish the legality of
the wreck. He had subsidiary financial interests in the beached whales and the valuable goods
washed up on shore. He also had dues on fishing. In a petition presented at the High Court of
Amiralty in Edinburgh in 1704, two men, John Scott merchant in Zetland and George
Paterson skipper in Dundee, explained how

Finding that Mr John Mitchell of West Shoar Admirall deput of that Country had abundance of
wrack goods in his Store house which he offered to sell The petitioners did optima fide bargaine
for some Anchors, saills and peeces of [Gowes?] of two Fathom length the peece or thereby Which
of necessity must be a Fair bargaine in the petitioners since wracks are soo very ordinary in that

' NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the
Island of Unst’ 1772.

* Sue Mowat and Eric J Graham, High Court of Admiralty, Scotland. Records, 1627-1750 (Scotland: ESME,
2005).

> Ibid.

* Ibid.

> Tbid.

® Ibid.
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Country and never sought after nor the owners never known And since it is nottourlie known that
the Admirall depute in that Country are in use to sell wrack goods upon such occasions'

However these regional courts were always answerable for their behaviours before the High
Admiralty Court such as detailed in 1693 in the “Commission by The Duke of Hamilton to
Alexander Brand For being Admirall deputt to his grace of the Isles of Orkney and Zetland
1693

Reserving allwa}lfs to the Said high Court of Admiralty the whole power of Cognosceing Judgeing
and Determineing in pryzes pyracy’s and all Capitall Crimes, and in all other action’s and Causes
which shall be intented and persued before the Judge of the said high Court of Admirality betwixt
any person or persons within the bounds abovewritten [Orkney and Shetland]?

In Shetland, the Vice-Admiral had similar interests than in the rest of Scotland. However, due
to local customary practices on wrecks and beached goods, the repartition was slightly
different. Hance Smith explains in his book Shetland Life and Trade, 1550-1914 that “[b]y a
tradition which extended not only to shipwrecks but also to the stranding of whales, the
Admiral was entitled to one-third of the proceeds of the wreck, with one-third going to the
owner of the shore on which the wreck occurred, and the remaining third going to the salvers,
who were usually tenants”.> He further explains how before the middle of the 18" century in a
mercantilistic attempts the Admiral and landowners tried to secure as much wrecked goods as
possible in order to obtain an important economic gain while in the second half of the 18
century, the Sheriff and Admiral Depute followed “commercial procedures” which included

sale by roup.”

This delegation of competences from the High Admiral to the Admiral Depute led to a
peculiar situation in Shetland. In 2010, in a discussion with Shetland archivist, Brian Smith,
he explained that there was no substantial collection of Admiralty Court records for Shetland:
the existing records are spread mainly throughout the 18™-century Sheriff Court processes.
Even when the High Court of Admiralty intervened, the records were very sporadic. A study
based on the catalogue set up by Eric J. Graham and Sue Mowat for the Admiralty Court on
the period 1702-1750,” shows that on a total amount of 1766 processes in Foro, only 23

''NAS, AC9/66, ‘James Lyall v John Mitchell and Others’ 1704 piece 26; NAS, AC13/5/41, ‘Commission The
Lords of Admiralty to Mr John Mitchell of West Shoar for Zetland 13 November 1701 [Inventory of
Commissions Granted by Lords of Admiralty]’ 1701.

2 NAS, RH9/15/140, ‘Admiralty Court: Commission by William, Duke of Hamilton, President of Privy Council
and High Admiral of Scotland, in Favour of Alexander Brand, Late Bailie of Edinburgh, to Be Depute Admiral
of the Isles of Orkney and Zetland’ 1693.

? Smith, Shetland Life and Trade 1550-1914, 278.

* Ibid., 278-79.

> Mowat and Graham, High Court of Admiralty, Scotland. Records, 1627-1750.
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processes concerned the Shetland Islands, closely or by far.' One of the explanations for this
low number might be that Shetland possessed the right to set up a Vice-Admiralty Court.”
This particularity authorised the Vice-Admiral to judge cases directly on Shetland territory.
However the Vice-Admiralty used the Sheriff Court to judge and administer justice in matter
regarding maritime rights. This special jurisdiction led to the conservation of the Vice-

Admiralty processes within the Sheriff Court records.
Kirk Sessions

Scottish Reformation didn’t create Church Courts. Stephen J. Davies explains that “Church
courts existed in Scotland before the Reformation, but surviving records are few and what has
survived gives the impression that their business was mainly to do with testaments, contracts
and property disputes”.” Reformation, however, brought a new kind of Church Courts.
Reformation had in its core the establishment of a “godly society”. Harriet Jane Cornell
details how “The Firt Book of Discipline from 1561 proclaimed that ‘no Commonwealth can
flourish or long indure without good laws and sharpe execution of the same, so neither can the
Kirk of God be brought to purity neither yet be retained in the same without the order of
Ecclesiastical Discipline”’.4 Parochial Church Courts, the Kirk Sessions, took the
responsabilities to maintain a “godly discipline”. In each parish a minister was appointed and
the moral issues arising from daily life were dealt with by a committee, the Kirk session.” The
Kirk session was a permanent committee consisting of the minister of the parish and the
Elders who were elected by their predecessors.® The session elected one elder in each quarter
of the parish.” The Civil War brought some disruption in the organisation of the Kirk with the
introduction of the structure of Episcopacy but it was abolished in 1690 and Presbyterianism
was restored.® In 1700 a committee sent by the General Assembly of the Kirk came to

Shetland in order to control if the parochial system in Shetland was conform to the rest of

! “A Process is a collection of all the documents lodged in a court in the course of a case. The Processes in Foro
usually contain between 15 and 25 documents, and form the core of the Admiralty Court archive. They contained
documents which both the protagonists have produced in court to back up their claims among with the
depositions of the witnesses and other evidence”, in Ibid.; NAS, AC9, ‘Admiralty Court Processes in Foro’ 1830
1703.

2 NAS, AC13/2 p. 41, ‘Earl of Morton Vice Admiral for the Islands of Orkney and Shetland [Commissions and
Deputations]” 1738.

? Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 123.

% James K Cameron, ed., The First Book of Discipline (Edinburgh: St. Andrew Press, 1972), 165; Quoted in:
Cornell, ‘Gender, Sex and Social Control’, 63.

5 Rosalind Mitchison and Leah Leneman, Girls in Trouble: Sexuality and Social Control in Rural Scotland,
1660-1780 (Edinburgh: Scottish Cultural Press, 1998), 7.

% Ibid.; Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 123.

" Mitchison and Leneman, Girls in Trouble, 7.

¥ Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 86.
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Scotland — similar committees surveyed the other Scottish parishes as well.' By 1733 there
were thirteen parishes in Scotland: eight on the mainland and five on the islands.” The Kirk
sessions were probably durably established in these parishes after 1700 and the coming of the
committee in Shetland. The oldest records of Kirk Sessions kept in Shetland date from 1675
and concern only the parish of Tingwall. This court book mentioned the visit of the
committee. The clerk wrote on May 26 1700 that “the sd. day yr. was publick intimatione
made that the Commission of the late Generall Assemblie in Conjunction wt. the presbyterie
of Zetland intended upon the last day of the moneth to [...] a visitione of that whole Ministerie
yrfore appointed all Herettors, Elders & oyrs should be prt. the sd. day”.> Most of the 18-
century session books conserved in Shetland Archives started in the 1720s and 1730s. This
was the case for the parishes of Unst and Northmavine.* The court books of the parish of

Sandwick and Cunningsburgh started in 1755 and that of Dunrossness in 1764.

The Elders and the minister were the moral body and, the treasurer and the clerk were the
administrative body of the session. The Kirk Session had to promote and enforce the
Presbyterian discipline: it was a local court of morality and a tool for social control. Even
with predestination, the Kirk claimed that a society where sins and bad behaviours existed
would lead towards plague, famine, uprisings and rebellions.” The control of morality became
a stated goal to establish a “godly society”. The Kirk session had a jurisdiction over ‘moral
cases’: sexual offences such as illegitimate child, ante-nuptial fornication and adultery, breach
of Sabbath, “Unseemlie behaviour” such as insults, calumny, petty theft and minor violence,

defamation and witchcraft.®

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 34-35; John Brand, ‘A Brief
Description of Orkney, Zetland, Pightland-Firth, and Caithness, 1701°, in 4 General Collection of the Best and
Most Interesting Voyages and Travels in All Parts of the World, ed. John Pinkerton, vol. 3 (London: Longman,
Hurst, &c., 1809), 731-810.

? Gifford, An Historical Description of the Zetland Islands in the Year 1733, 2.

3 SA, CH2/1078/1, ‘Tingwall Kirk Session Minutes, 1675-1708’ n.d., fol. 49.

4 SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739> 1739 1720; SA, CH2/286/1, ‘Northmavine Kirk
Session Minutes, 1729-1765’ n.d.

> SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842° n.d.; SA, CH2/112/1,
‘Dunrossness Kirk Session Minutes, 1764-1841’ n.d.

% Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 86; For the 17th century, see: Cornell,
‘Gender, Sex and Social Control’.

" Mitchison and Leneman, Girls in Trouble, 6.

¥ SA, CH2, ‘Shetland Church of Scotland Records 1675-1997" n.d.; Davies, ‘The Courts and the Scottish Legal
System 1600-1747 : The Case of Stirlingshire’, 123-27.
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Courts’ cooperation and adaptation: “A web of justice in
Operation »!

Cooperation

In the traditional historiography the Scottish judicial system before 1748 is often depicted as a
weak, un-centralised and inefficient system.” However Stephen J. Davies has shown that the
system was more complex than what the 18th-century English visitors criticised.” The system
had its own logic and adapted to turn its weaknesses into strength. The Scottish state was
presented as weak and the jurisdictions that covered its territory were said to be overlapping
and incompetent. Thus the Franchise courts and the Sheriff courts shared similar competences
during the first half of the 18" century; they also could judge Admiralty matters. As a
latecomer the Admiralty court faced frequent challenges from other jurisdictions.* Eventually
the Kirk sessions, the Franchise courts and the Sheriff courts had the same prerogatives over a
wide range of offenses. However this theoretical overlapping of jurisdictions wasn’t a
practical problem. A very dense and efficient judicial grid covered Scottish territory. Stephen
J. Davies explains that

To the modern observer, the great number and variety of courts with their overlapping
jurisdictions, patchwork quilts of territories and intimate connection with private interest may
seem a sure recipe for confusion and disorder of all kinds. However, on closer examination, a
different picture emerges. The different courts were in fact linked and knit together by convention,
by personal contacts and by shared personnel. Each type of court had a clearly defined role and
inter-judicial clashes were rare; there was in any case a well understood machinery for handling
them when they did occur.”

Harriet Jane Cornell insists in her PhD thesis on the fact that “[t]he local court system in early
modern Scotland was a network of secular and ecclesiastical bodies, joined together in a web
of shared institutions, shared personnel and shared concerns”.® This network was based on
“cooperation rather than conflict”.” One of the main reasons for such a cooperative network

was that “both civil and ecclesiastical courts were concerned with ‘guid nichtburheid’”.*

! Cornell, ‘Gender, Sex and Social Control’, 71.

2 Ann E. Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries (Edinburgh: John
Donald Publishers Ltd, 1981); Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of
Stirlingshire’.

? Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’.

* Mowat and Graham, High Court of Admiralty, Scotland. Records, 1627-1750.

> Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 122.

® Cornell, ‘Gender, Sex and Social Control’, 41.

" 1bid., 43.

¥ Ibid., 50.
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Did Shetland civil and ecclesiastical jurisdictions worked side by side to regulate the
communities? Was the Scottish state’s strength felt in Shetland? The first thing against the
theory of a weak central power is its judicial actions by proxy. The Scottish government kept
on facilitating the work of the Kirk. T. C. Smout wrote that the success of the Kirk “was
greatly assisted by the strength of its discipline over the morals of its congregations, and this
in turn could not have come to fruition without support of the civil authorities”.' This
‘assistance’ wasn’t only coming from the central government.? In Shetland the Country Acts
and the acts Anent making of rancelmen, and their instructions provided conditions of
cooperation between the different courts.” Thus the rancelmen in case of “unchristian or
unlawful practices” should report them to the “judicatory competent”.* The first act of the
Country Acts gave an even more precise idea of the collaboration between the civil and
religious courts. It was stated: “That the bailie in each parish concur and assist in the
discipline of the kirk and execution thereof”.” The Earl of Morton in the charter appointing
the bailie of Dunrossness, Sandwick and Cunningsburgh wrote that the bailie should
participate in “suppressing and reforming all Church irregularities And immoralitys”.® On the
Scottish mainland up until the 1660s at least, Franchise courts worked with the Kirk to protect
the “godly discipline”. They passed local acts to regulate moralities. T. C. Smout explains that
in 1664 the Baron of Stichill “‘taking into his serious consideration how great necessity
church and discipline has of the assistance and concurrence of the civil magistrate’ he ordered
his baillie to ‘put into execution all acts and decrees of the kirk-session against all persons

299

whomsoever’”.” This was also the case in the 1640s in Cockburnspath where the Baron Court
“passed ordinances with the kirk session to regulate popular behaviour and relationships” and
in the barony of Lasswade where the court passed an act concerned with Sabbath-breaking.®

This type of cooperation offered for the Kirk Session “important resources [...] to draw upon

' Smout, 4 History of the Scottish People, 1560-1830, 74.

* “The Scots Parliament repeatedly passed acts supporting the edicts of the Kirk, and the local courts often
formally declared their intention of supporting local session or presbytery.”, in Davies, ‘The Courts and the
Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 130.

* Thomas Gifford, ‘Anent Making or Rancelmen, and Their Instructions’, in An Historical Description of the
Zetland Islands in the Year 1733. With an Appendix of Illustrative Documents (Sandwick: Thule Print Ltd,
1976), 94-95..

*Ibid., 94.

> “The Old Country Acts’ act 1.

% SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

" Gunn, Records of the Baron Court of Stitchill; Quoted in: Smout, A History of the Scottish People, 1560-1830,
116.

¥ Cornell, ‘Gender, Sex and Social Control’, 73; Whyte, Agriculture and Society in Seventeenth Century
Scotland, 45.
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in order to enforce and enable their own jurisdiction to function as part of an effective

network” explained Harriet Jane Cornell.

To a certain extent, the Scottish state used the Franchise courts to enforce law and justice as
well. In the chapter on Franchise Courts in the Introduction to Scottish Legal History
published in 1958, Peter McIntyre explains that “it was better for the rights to be granted to
one who could put them into effect [here: the Franchise courts] than to have the law a dead
letter through the weakness of central government”.” Instead of looking at the central
government as completely overwhelmed and incompetent in terms of justice it is possible to
analyse its granting of Franchise courts as a pragmatic way of dealing with its difficulty to
establish a strong, centralised power. This pragmatism has to be compared with the attitude of
the Crown towards the legal system in Shetland. Even though the chronologies were different,
the central government instead of taking risks and facing uprising adopted pragmatic
decisions that didn’t force it to use power or more coercive methods. The cooperation
between State and Franchise courts appear in the fact that they were placed, somehow, under
the supervision of a higher authority — in the early 18" century, still hereditary: the Sheriff
Court. For example, the Earl of Morton directly placed the bailie court of Dunrossness,
Sandwick and Cunningsburgh under the supervision of the Sheriff depute or Stewart depute.
If offences happened to fall outside of the Bailie’s prerogatives he should refer them to the
Sheriff court. The Earl wrote that:

[the Bailie] shall be present and answer [?] of court to us and our depute Stewart and justiciars
three times in the year if required and likeways the said Andrew Sinclair asBaillie forsaid shall not
meddle with any bloodwitts or other crimes competent before us or our deputs asStewart or
justiciar [...] and shall at three times in theYear if required give up his books and court rolls to be
(persised) by us or our deputs so that effectuallCourse may be taken which such crimes and
enormities as are not competent before the said Baillie [...]*

Stephen J. Davies explains that before 1747 if a baron court was to judge cases “involving
‘penalty of life and limb’ a representative of the Sheriff had to be present during the trial”;
eventually, those judged by the Baron Court could appeal to the Sheriff Court.”

Stephen J. Davies differentiates three periods in term of courts’ cooperation: before 1690,
between 1690 and 1748 and after 1748. Before 1690, the courts worked very efficiently

together; they shared very often the same officers: a ruling elder could also be a Sheriff-

! Cornell, ‘Gender, Sex and Social Control’, 72.

* Stair Society, An Introduction to Scottish Legal History, vol. 20 (Edinburgh: Printed for the Stair Society, by R.
Cunningham, 1958), 378. Quoted in: Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case
of Stirlingshire’, 142.

’ SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

* Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 141.
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depute like in Falkirk in the 1630s.' However after 1690 and the Glorious Revolution, the ties
between the Kirk and the upper classes were somehow broken and the cooperation between
the ecclesiastical and the civil courts lowered.” In the last period, when the Franchise courts
had been abolished, the Sheriff courts became more powerful and their officials more
specialised and trained.> The cooperation between courts personnel existed in Shetland. The
bailie court of Unst and the Stewart Court (the Sheriff Court in Shetland before 1748) shared
the same procurator fiscal in 1732 at least.* Even though his identity cannot be ascertained, he

was probably William Mouat, attested procurator fiscal of the bailie court of Unst in 1731.°

The cooperation between civil and ecclesiastical courts can also be seized in their territorial
organisation. The three bailieries had widely different territorial organisations. The bailiery
court of Dunrossness, Sandwick and Cunningsburgh was territorially restricted to the united
parishes of Dunrossness, Sandwick and Cunningsburgh.® The bailiery of (North) Unst covered
the territory of the old parochial division of North Unst and in 1772, the Sheriff Court
appointed Rancelmen and Lawrightmen in each of these ancient divisions — North Parish, Mid
Parish and South Parish.” The bailiery court of Northmavine was organised following the Kirk
quarters, the Elders’ districts of election.® In these examples, the bailie courts used the
territorial units of an ecllestiastical court to organise its jurisdiction. Stephen J. Davies writes
that before 1747, the Kirk session tended to use the baronies within a parish as a basis for the
election of the Elders.” The difference between Shetland and the Scottish mainland can be
explained by the fact that Shetland’s Franchise Courts were parish-based and not estate-
based.'” Church territories were the basis for civil institutions and vice versa. Civil buildings
could also serve for ecclesiastical courts: in 1629, the Kirk Session of Haddington St Mary’s

in East Lothian (Lowland) was “held in the tollbooth of Haddington by Mr James Flemming,

"Ibid., 131; See also: Cornell, ‘Gender, Sex and Social Control’.

* Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 131-32.

’ Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’.

: NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733’ n.d., fol. 14.
Ibid., fol. 3.

® SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair

of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’; NAS, RH11/29/1, ‘Dunrossness

Sandwick and Cunningsburgh: Bailie Court Book 1731-1735’ n.d.

7 NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733’; NAS,

RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the Island of

Unst’.

8 SA, D25/3, ‘Fragment of Bailie Court Book of Northmavine, 1744-1747" n.d.

° Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 142.

' Thomson, Orkney Land and People, 161. For a short presentation of Franchise courts based on estates, see:

Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 141.
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minister at Bothemes”;1

and in Shetland, churches were often used as a rallying point to
disseminate civil information such as Country Acts and judgments, to open a bailie court

session or to execute a verdict.”
“The Judge remitts the action to the Judges competent™

Ecclesiastical and civil courts collaborated: they acted as a network. Cases of collaboration
between courts in Shetland in the 18" century can be found in the records of the Kirk
Sessions, the bailie courts and the Sheriff Court. The courts collaborated in two different
ways: 1) they collaborated on cases: they referred cases to the ‘most competent court’; 2) they
exchanged resources and supported each other’s decision. Between 1700 and 1800, the Kirk
Sessions referred to the ‘civil magistrate’ in cases of violence and abusive language. In 1768,
the Kirk Session of Tingwall initiated a case that concerned a certain James Halcrow who
kept “insulting the Minister by impudent and provoking speeches in saying the Minister
continually [sic] molested all his neighbours and that non could live at peace with him”.*
According to the minister, it didn’t stop there and James Halcrow turned violent. Mr William
Mitchell, minister of Tingwall, eventually filled a criminal libel at the Sheriff Court against
James Halcrow for killing his livestock (horse, cattle and sheep) and threatening him.’
Considering the exponential violence of the case, it was eventually reffered to the Sheriff
Court. Stephen Davies, in his article ‘The Courts and the Scottish Legal System 1600-1747:
the Case of Stirlingshire’, explains that “church courts referred any case with a clear criminal

element such as an assault or suspected infanticide to the civil magistrates™.®

The procedure at the Sheriff Court included extracts of the Kirk Session of Tingwall.” The
Kirk Sessions could also transfer cases of abusive language to a civil court either when a

defendant denied the charges or when complexities arose in the procedure such as when a

I'NAS, CH2/799/1, ‘Haddington St Mary’s Kirk Session, 1629-1657’ n.d., fol. 306; Quoted in: Cornell, ‘Gender,
Sex and Social Control’, 65.

* Country Acts read and Bailie Court opened at the Kirk of Dunrossness: NAS, RH11/29/1, ‘Dunrossness
Sandwick and Cunningsburgh: Bailie Court Book 1731-1735’; Punishment received at the Church of Midyell:
SA, SC12/6/1772/17, ‘Indictment (Sheepstealing). (Criminal)’ 1772.

*NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735", fol. 30.

* “Extract of Kirk Session of the 13", 16" and 20"™ November 1768 respectively at the Kirk of Tingwall, the
Manse of Tingwall and the Kirk of Whiteness to call James Halcrow at the Church Door where he did not
come”, in SA, SC12/6/1769/1, ‘Criminal Libel (for Killing Petitioner’s Animals, Breaking into the Manse and
Slandering Petitioner, Writing to Petitioner a Note Threatening to Secure His Dismissal from the Office of
Minister, and Stirring up the People against the Petitioner.) (Criminal)’ 1769 piece 4.

> Ibid. piece 1.

® Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 131.

"SA, SC12/6/1769/1, ‘Criminal Libel (for Killing Petitioner’s Animals, Breaking into the Manse and Slandering
Petitioner, Writing to Petitioner a Note Threatening to Secure His Dismissal from the Office of Minister, and
Stirring up the People against the Petitioner.) (Criminal)’ piece 4.
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pursuer was accused of the same charge than a defendant. This was the case in 1756 when
Barbara Thomasdaughter in Hoswick, in the parish of Sandwick was “summoned to this diet
as guilty of swearing & cursing her neighbours [Margaret Nicolsdaughter, wife to Laurence
Halcrow in Hoswick]”." As a defence, she explained that “she had met with provocation viz —
That said Margt. Nicolsdaughter prayed the Divil curse her, if she did not cut her down with
the corn hook”.? This double accusation and the “willingness [of the witnesses] to make oath
upon what they have here asserted, if call’d before a Magestrate” both led the Session to

appoint “the Clerk to give an extract hereof to the Magestrate &c.””

The same year in the
same parish, Margaret Jamesdaughter in Esthouse “being summoned to this diet for swearing
and scoulding her neighbour Magnus Magnuson” refused to publicly “appear nixt preaching
Sabbath before the congregation and be rebuked by the Minr. for her sin and scandal [...]
unless Magnus Magnuson appeared likeways to be rebuked”.* In order to further investigate
the case, “the Session appoint[ed] their Clerk to draw out an extract of this and lay before
Brow the Magistrate at first Cour[t] in the parish that she may be compelled to give obedience
to discipline as law accords”.” The magistrate in question, Alexander Sinclair of Brow was the
“last parochial Magistrate or ‘Bailie’ of Dunrossness”.® He held court up until the early 1760s,
almost 15 years after the abolition of Franchise Courts. Unfortunately, records of his bailie
court didn’t survive. In 1762, the Kirk Session of Northmavine “refer[ed] the whole affair to
the Sheriff or Stewart Substitute who no Doubt will do justice to both parties & orders their
Clerk to Send up ane Exact Coppie of this minute first Court Sitts in the Quarter”.” The affair
concerned defamation and violence between two women, Barbara Donaldsdaughter in
Eastness and Christian Smith in Lian. Unfortunately, records from the Sheriff Court are very
scarce for this year and it is impossible to trace this case further. Eventually, civil courts could
refer cases to the Kirk Sessions. In 1746, the bailie court of the Quarter of Ollaberrie in
Northmavine received a petition by Merrion Nicolson: “she had taught a scooll an half year in

the sth. Quarter & two years in Northroe without receiveing any paymt. & so craved the

people may be oblidged to pay her conform to agreemt”.® After consideration, the judge

''SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842”, fol. 5.

> Ibid.

? Ibid.

* Ibid.

> Ibid.

® John Mill, The Diary of the Reverend John Mill, Minister of the Parishes of Dunrossness Sandwick and
Cunningsburgh in Shetland, 1740-1803. With Selections from Local Records and Original Documents Relating
to the District, ed. Gilbert Goudie (Edinburgh: Edinburgh University Press, 1889), 22.

7 SA, CH2/286/1, ‘Northmavine Kirk Session Minutes, 1729-1765’, fol. 31.

¥ SA, D25/3, ‘Fragment of Bailie Court Book of Northmavine, 1744-1747’, fol. 11.
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ordained “that a Corrum of the Elders who it appears that engaged her make owt a Just Acct.
of the sumes due her thereupon”.! Unfortunately, records from the Kirk Session of
Northmavine in 1746 didn’t survive: it is impossible to know if the Elders eventually paid
Merrion Nicolson what she was due. This last example underlines the fact that the bailie court
had a detailed knowledge of its prerogatives and the Kirk Session’s. In 1724 Thomas Gifford
of Busta as “stuart and justiciar depute of Zetland” declared in the Country Act anent
Parochial Schools that once a school fund was settled, its direction was “to be left to the
heritors, minister, and kirk session in each parish”.2 Ministers and Kirk Sessions took care of
the appointment of the schoolmaster and of the parochial fund to pay the schoolmaster. This
was the case in Sandwick and Cunningsburgh in 1755 when Katherine Grott in Houlland
received in March from the Kirk Session “half a crown from the Treasur for schoolage of
some poor children”, 12 pence in September and again in February 1756, “four Shillings and
sixpence for schoolage of poor children”.* In 1772 William Jack, the minister of
Northmavine, sent a petition to the Presbytery of Zetland “representing interalia that he had
no legal school in his Ministry craving that the Presbytery woul take the legal steps in order to
his procuring the same”.* The Presbytery approved the proposition and the minister was
appointed “to serve an Edict from his Pulpit advertising Heritors, Liferenters and all
concerned in paying to, and upholding a Legal school and a school house in the parish of
Nothmavine”.> Civil and ecclesiastical personnels knew the extent of their responsabilities
and this was not surprising since “each type of court had a clearly defined role and inter-

judicial clashes were rare” explains Stephen J. Davies.’

The collaboration between civil and ecclesiastical courts included exchanges of resources and
support, not only in terms of formal engagements but also in judicial practices. Civil courts
could support the Kirk Sessions and their charity work in transferring civil fines to the poor
fund of a Session. In 1793, Robert Thomson complained and petitioned the Sheriff Court: a
dog had bitten his leg. John Strong of Virkie, the dog’s owner, was reluctant to kill it.
Eventually he had to pay 20 sh. Scots to the poor of Dunrossness after the dog had attacked

the petitioner, a child and a servant.” Fifty years earlier, the judge of the bailie court of

' Tbid.
? Gifford, ‘Country Acts Anent Parochial Schools’, 88.
*SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842’, fol. 2 and 4.
: SA, CH2/1071/4, ‘Lerwick Presbytery Minutes, 1749-1772’ n.d., fol. 512.
Ibid.
% Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’.
7 SA, SC12/6/1793/42, “Petition Concerning Sheepdogs (Craving the Destruction of the Dogs of Mr Strong of
Virkie and that of John Bruce of Sumburgh - on of Which Bit the Pursuer in the Leg Which Later Inflamed
Dangerously.)’ 1793.
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Northmavine fined “Malcom in Burgen [...] in the Sume of 30 Sh. Scots for the use of the
poor & ordains the same to be pd. the Kirk Session”.' In 1794 the Moderator of the Kirk
Session of Sandwick and Cunningsburgh ordered “William Nicolson in Fladabister [...] guilty
of blaspheming the Holy Name of God [...] to pay half crown mor to the poor” after the said
William Nicolson had paid “fourthy pence formerly by the Sherrife order for the abuve sin”.>
Civil courts could also condemn a defendant to both a civil judgement and a public
appearance for repentance at the church court. This could give legitimacy to the civil courts
but also this could show to the parishioners that social control wasn’t only an ecclesiastical
matter but a civil one as well. Through the 1730s and the late 1750s and early 1760s, the
Bailies of Dunrossness, Sandwick and Cunningsburgh cooperated with the church courts on
cases of abusive languages and theft. In 1733, the Bailie of the Dunrossness, Sandwick and
Cunningsburgh “having considered the complaint [...] sufficiently proven and th[e]r[e]for
fine[d] and amerciat[ed] the s[ai]d Marjory Gilbertsdaur. [a slanderer] in the sum of ten

pounds Scots money to be payed to the Fiscal of Court”.”> His decision included another

sentence: the Bailie “remitt[ed] the defr. to the Minr. and Kirk Session for censure”.*
Unfortunately, records from the Kirk Session of Dunrossness in 1733 didn’t survive: it is
impossible to know if Marjory Gilbersdaughter appeared at church. Between 1757 and 1763,
the “Magestrate”, probably Alexander Sinclair of Brow, the last bailie of Dunrossness,
sentenced five persons, accused of theft or abusive language, to appear before the
congregation to be rebuked for their sin, exhorted to repentance and dismissed from
discipline.’ In 1763 the “Magestrate” sentenced John Thomason in Gord “to appear publickly
before the congregation & to pay 13 Shill. Scots to the poor”, which he did.® This was also the
case in Stirlingshire where “the secular courts, after exacting secular punishement for an
offence would then refer the guilty party to the relevant session to make public repentance”,
explains Stephen Davies.’” Kirk Sessions could also ask civil courts for a stronger support in
the enforcement of discipline. In 1756, the Kirk Session of Sandwick and Cunningsburgh
asked for the support of the civil magistrate. Hance Smith and Laurance Sutherland were both
guilty of “scandelous behaviour prophaning the Lords day and neglecting ordinances” and to

deal with this kind of behaviour, “the Session thought proper to apply to the Civil Magistrate

'SA, D25/3, ‘Fragment of Bailie Court Book of Northmavine, 1744-1747’, fol. 1.

2 SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 65.

j NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735’, fol. 18.
Ibid.

> SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 2-3, 6, 7, 8 and 19.

% Ibid., fol. 19.

" Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 131.
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to concure with the Sess. for surpressing such practices by corporal punishment or otherwise
as shall be found most expedient for terror to others, and appoints the Clerk to intimate the
same to the Magistrate by ane extract hereof”.! In this case, the relationship between the two
courts seemed to be conflict-free. However, a year earlier Robert Reid in Sandwick refused to
obey the magistrate sentence: he refused to be publicly rebuked before the congregation. The
Session took it badly and asked the Clerk to inform “Brow [the magistrate], that he might see
to the execution thereof, that his authority be not contemned and a door opened thereby for
more wickedness of that kind”.> This last sentence could be read as a sign of strong
collaboration between the courts but it could also sound like an admonition: the civil
magistrate didn’t participate enough in the enforcement of discipline. This admonition has to
be understood in a larger context — it isn’t the symbol of bad relationship between courts but
bad relationship between men. In the late 1750s and early 1760s John Mill, the minister of
the parishes of Dunrossness, Sandwick and Cunningsburgh, didn’t have a peaceful
relationship with “[t]he magistrate, namely Alexander Sinclair of Brow, [who] for a belly-full

of drink” passed a sentence in favour of the minister’s opposition in a case of land property.’

With the exception of this last example, a rare inter-judicial clash in the words of Stephen J.
Davies, the collaboration between civil and ecclesistical courts in Shetland in the 18™ century
ensured a denser network of law enforcement: civil and ecclesiastical courts worked side-by-

side to keep a godly discipline in Shetland.
Sheriff Court and Country Acts

After 1748 the cooperation between courts changed as the Franchise courts were abolished
and the Sheriff courts strengthened. Did that mean the end of Shetland by-laws? Or the end of
the police force — rancelmen and lawrightmen — that participated in their enforcement? It
didn’t mean the end of the by-laws. The Parliament engrossed the Country Acts and the
Sheriff Court used them in various processes in the second half of the 18" century. These
processes were heterogeneous: they dealt with theft of cattle, herding, sheep dog, impediment
of the rancelmen’s work, going unaccompanied on the hill, scattald’s marches and swine

rooting on arable land.* It was reminded in 1787 that they were used in “his Majesties

'SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 4.

?Ibid., fol. 2.

* Mill, The Diary of the Rev. John Mill, 22.

* SA, SC12/6/1775/23, “Petition (for Retaining Calf.) (Criminal)’; SA, SC12/6/1777/14, ‘Complaint (Failure to
Herd.) (Criminal)’; SA, SC12/6/1787/30, ‘Petition (for Damages Caused by Defender’s Sheep Dog.)
(Criminal)’; SA, SC12/6/1789/60, ‘Petition (Concerning Obstruction of Ranselmen.)’; SA, SC12/6/1794/1,
‘Petition (Going Unaccompanied to Sheep Hill.)’; SA, SC12/6/1790/50, ‘Petition (Concerning Swine on the
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Interest” and in 1793 that “[his] Lordship [here, the Sheriff] ha[d] been pleased, not only to
approve, but Sanction these well regulated Laws & Customs”.' The Sheriff Court used both
Parliament laws and Country Acts. They could even be used simultaneously such as in 1777
when the Act of Parliament, “Act for Winter Herding” and the 27" act of the Country Acts
were used in a process concerned with the building of sufficient dykes.” The use of the
Country Acts conjointly with the Acts of Parliament helped to preserve common resources,
even if in certain cases it was only done in order to protect the interests of large landowners,

and it helped to maintain for a little longer the ancient rural and agricultural practices.’

The rancelmen were active at the bailie courts before 1748 and they kept a similar place at the
Sheriff Court after this date. They hold a comparable position with the office of police
constables described in an Act of Parliament in 1661.* Shetland Sheriff deputes and
substitutes adopted a pragmatic approach and instead of replacing these men and appointing
‘constables,’ they relied on these men who were part of the communities. Between 1774 and
1798 at least, they mostly hired rancelmen on cases of swine rooting and theft. In this period,
rancelmen appeared to still be present in almost all Shetland parishes. The other office that
was in theory active at the bailie courts and at the Sheriff court was the office of lawrightman.
In 1772, the Sheriff substitute decided to appoint rancelmen and lawrightmen in the island of
Unst in order to counter attack “several abuses non complained”.” It is difficult to know if the
lawrightmen made a difference or not and if they actually fulfilled their office as there wasn’t
any account left on this question. However, there is one — and only one — process at the
Sheriff Court that mentioned active lawrightmen.® In 1774 in the parish of Cunningsburgh,
John Smith in Starkigarth was accused by Laurence Bain, Edward Halcrow and Laurence
Jameson all in Ocraquoy and Laurence Jameson in Ukensetter of stealing plants of cabbage.

The four men had reported him to two rancelmen Charles Halcrow in Aith and Laurence

Scattald of Haryilie.)’ 1790; SA, SC12/6/1793/8, ‘Petition (for Enclosing Part of the Undivided Commonty of
Schurron in Wiesdale.)’ 1793; SA, SC12/6/1798/20, ‘Petition (for Warrant to Regulate Swine.)’.

"SA, SC12/6/1793/8, ‘Petition (for Enclosing Part of the Undivided Commonty of Schurron in Wiesdale.)’ piece
8; SA, SC12/6/1787/30, ‘Petition (for Damages Caused by Defender’s Sheep Dog.) (Criminal)’ piece 1.

2 Brown and al., ‘1686/4/37: Act for Winter Herding’; SA, SC12/6/1777/14, ‘Complaint (Failure to Herd.)
(Criminal)’.

* Audrey Beaudouin, ‘Les Zones Humides Shetlandaises : Des Espaces Communautaires Face Aux Mutations
Sociales Du XVIlle Siecle’, in Usages et Espaces Communautaires Dans Les Zones Humides. Actes de La
Journée D’étude 2010 (Usages et espaces communautaires dans les zones humides - GHZH - Université
d’Orléans, Vincennes: Groupe d’Histoire des Zones Humides, 2011), 47—64.

* Brown and al., ‘1661/1/423: Commission and Instructions to the Justices of Peace and Constables’.

> NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the
Island of Unst’.

®SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.) (Criminal)’ 1774.
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' The Sheriff substitute William Balfour wrote a “Direction for the

Manson in Tou.
Lawrightman and Ranselman in the Parish of Cunningsburgh” addressed to “Peter Tulloch
Lawrightman and the Ranselman in the parish of Cunningsburgh” ordering them to
investigate properly in the matter.” This lawsuit is probably one of the rare records of an
active lawrightman. It maybe testifies also of the concern of one — and only one — Sheriff

substitute, William Balfour, who appointed both the Lawrightmen of Unst and resorted to the

Lawrightman of Cunningsburgh. It is difficult to know for certain.

Date | Concern of the case Surname Firstname | Township Parish
1774 | Swine rooting Laurenceson Thomas Coldilift Tingwall
1774 | Swine rooting Peterson Thomas Uresland Tingwall
1774 | Swine rooting Mouat Peter Tingwall
1774 | Swine rooting Tait Jerom Tingwall
1774 | Theft Halcrow Charles Aith Cunningsburgh
1774 | Theft Manson Laurence Tou Cunningsburgh
1775 | Theft Rancelmen his Dunrossness
neighbour
1784 | Theft Cogle John Swinister Delting
1784 | Theft Malcolmson Duncan Delting
1784 | Theft Green William Delting
1787 | Division of land Rancelmen Cunningsburgh
1787 | Theft Rancelmen Lerwick
1787 | Theft Rancelmen Tingwall,
Whiteness and
Wiesdale
1787 | Theft Hunter James Setter Wiesdale
1787 | Theft Hunter Magnus Skurron Wiesdale
1788 | Theft Johnson John Scatness Dunrossness
1788 | Theft Skuon John Dunrossness
1789 | Obstruction of Irvine Thomas Delting
rancelmen
1789 | Obstruction of Robertson Hay Delting
rancelmen
1789 | Obstruction of Rawick Laurence Delting
rancelmen
1789 | Obstruction of Green William Swinister Delting
rancelmen
1790 | Swine rooting Taylor Walter Bailester Tingwall
1790 | Swine rooting Laurenceson George Deal Tingwall
1790 | Swine rooting Linklater James North Tingwall
Caldcliff
1790 | Swine rooting Chappie James South Laxfirth | Tingwall
1790 | Swine rooting Peterson Thomas North Laxfirth | Tingwall
1790 | Swine rooting Pottinger Alexander Greenwall Tingwall
1790 | Appointment Nicolson George Gott Tingwall
1790 | Appointment Peterson Henry South Laxfirth | Tingwall
1790 | Floss and obstruction Irvine William South Lee Tingwall
of rancelmen
1790 | Floss and obstruction Laurenceson George Deal Tingwall
of rancelmen
1790 | Floss and obstruction Jameson Thomas Vingarth Tingwall

" Ibid. piece 2.
* Ibid. piece 9.
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of rancelmen
1792 | Miscellaneous Rancelmen of Lerwick Lerwick Lerwick
1792 | Theft Thomason Magnus Scarvester Sandsting
1792 | Theft Jameson Umphray Westerheld Sandsting
1792 | Theft Jameson Andrew Westerwick Sandsting
1794 | Theft Marshal Robert Northmavine
1795 | Miscellaneous Rancelman Cunningsburgh
1798 | Swine rooting Any two rancelmen of Fetlar
Fetlar
1798 | Regulation Rancelmen of each [Each parish]
parish

SA, SC12/6/1774/6. ‘Petition (theft - of Plants.) (Criminal)’, 1774.

SA, SC12/6/1774/7. ‘Complaint (compensation for Potatoes Destroyed by Swine.)’, 1774.

SA, SC12/6/1775/23. ‘Petition (for Retaining Calf.) (Criminal)’, 1775.

SA, SC12/6/1784/2. ‘Criminal Process (sheep Stealing - a Ewe Belonging to John Nice.) (criminal)’, 1784.

SA, SC12/6/1787/1. ‘Draft Submission Concerning Division’, 1787.

SA, SC12/6/1787/35. ‘Complaint (sheepstealing - Sheep Property of Hercules Anderson in Flamister in Nesting.) (Criminal)’, 1787.
SA, SC12/6/1788/6. ‘Information and Complaint (theft - Stealing Fleeces from Sheep Belonging to Robert Thomson, Tacksman of
Sumburgh.) (Criminal)’, 1788.

SA, SC12/6/1789/60. ‘Petition (concerning Obstruction of Ranselmen.)’, 1789.

SA, SC12/6/1790/50. “Petition (concerning Swine on the Scattald of Haryilie.)’, 1790.

SA, SC12/6/1792/3. ‘Petition (concerning Theft - Sheepstealing.)’, 1792.

SA, SC12/6/1795/60. ‘Petition (for Intromitting with a Ram Conceivably Infected with Scab.) (criminal)’, 1795.

SA, SC12/6/1792/1. ‘Petition (complaining That Defenders Etc., Are Buying up Meal and Potatoes at “an Extravagant Rate™.)’, 1792.
SA, SC12/6/1794/16. ‘Petition (concealment of Sheep.)’, 1794.

SA, SC12/6/1798/22. ‘Petition (for Warrant to Regulate Swine.)’, 1798.

SA, SC12/6/1798/30. ‘Petition (to Retrieve Sheep Mark Registers.)’, 1798.

Table 19: Rancelmen: Sheriff Court

Firstname Surname Township | Parish Date | Type of source | Superior
John Clerk Velzie Unst North 1772 | Appointment William Balfour,
Parish sheriff substitute
Peter Erasmuson | Ua Unst Mid 1772 | Appointment William Balfour,
Parish sheriff substitute
John Hoscason | n/a Unst South 1772 | Appointment William Balfour,
Parish sheriff substitute
Peter/Patrick | Tulloch n/a Cunningsburgh | 1774 | Process William Balfour,
sheriff substitute

NAS, RH9/15/157/5.  Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the Island of Unst’, 1772.
SA, SC12/6/1774/6. ‘Petition (theft - of Plants.) (Criminal)’, 1774.

Table 20: Lawrightmen: Sheriff Court

Shown under that light, the Sheriff Court appears as a jurisdiction that helped old practices to

last and kept the local constables’ system in action.

Critics and resistances

Discriminations

When Shetland bailie courts were abolished in 1747 it meant that the civil court that judged
the basse justice offences would hold court most of the time at Lerwick. The end of the bailie
courts favoured the access to the court to the persons who had a certain social status. The
minister of Walls and Sandness, the Reverend David Thomson wrote in his answers to Sir

John Sinclair’s statistical account in the 1790s that
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Since the baron bailies were suppressed, by whom petty differences were cognosced, the minister
is necessarily much troubled with the quarrels that arise among the people, who are at a distance
from the seat of justice, where they might obtain redress.'

The court seldom went to another township in order to delocalise or re-localise the trials.
Some of the rare Sheriff Court circuit court included Tingwall in 1787, South Laxfirth in 1790
and Scalloway in 1791.2 Even before the abolition of the Franchise courts, Henry Sinclair in a
letter to his cousine explained that “[t]here is much need here just now of a bailie court and
many complaining for the want of one, especially some for want of their servants whom they
laufully fied and now cannot take service till a judge determines it”.> The Country Acts
regulated the employment of servants and the bailie courts enforced these by-laws. The
Sheriff Court could also enforce them but before the abolition of the Franchise courts,
Shetland Sheriff Court appeared to have been either extremely weak or to rely on the bailie
courts to enforce the by-laws. lan D. Whyte explains how much “[i]t was convenient to have a
source of justice close at hand when the organisation of the law at the regional level was not
entirely effective and communications were slow and difficult”.* He adds that “[t]he baron
court must have helped maintain a peaceful rural community, for before it even the most
humble sub-tenant could seek justice at no cost to himself in either money or time”.” In 1791,
the Commissioners of Supply felt that “the internal order of the different Parishes has since
the abolition of the heritable Jurisdictions & of Parochial Baillies been chiefly maintained by
the Ranselmen”.® In writing so, they recognised that the Sheriff, who appointed the rancelmen
“in conformity to the ancient local Laws called Country Acts”, needed a parochial police

force that allowed him to administer justice more locally.’

In 1787 John Jameson, inhabitant of Houll on the island of Fetlar, was taken to court by the
factor on the estate of Westshore because he had casted peat on the pasture of Lamb Hoga
without a warrant.® His landowner, James Spence wrote to the pursuer, Arthur Nicolson

Junior, asking him if “he would drop from the process, and prevent the hardship of the

' David Thomson, ‘Parish of Walls and Sandness’, in The Statistical Accounts of Scotland 1791-1799, ed. John
(sir) Sinclair, vol. 20, 114, accessed 1 December 2011, http://stat-acc-scot.edina.ac.uk/link/1791-
99/Shetland/Walls%20and%20Sandness/.
2 SA, SC12/6/1787/30, ‘Petition (for Damages Caused by Defender’s Sheep Dog.) (Criminal)’; SA,
SC12/6/1790/50, ‘Petition (Concerning Swine on the Scattald of Haryilie.)’; SA, SC12/6/1791/3, ‘Minutes of
Itinerant Court Held at Scalloway.Contains Following List of Heads of Families [...]" 1791.
3 SA, GD144/56/10, ‘Letter by Henry Sinclair, Still, to “Dear Cousine™’ 1743.
2 Whyte, Agriculture and Society in Seventeenth Century Scotland, 47.

Ibid.
® SA, SC12/53/6/ folio 168v., ‘Text of “Country Acts” of Shetland, from a Just True Copy of These Bye Laws,
Written by Andrew Dick of Wormadale in 1754, at a Meeting of the Commissioners of Supply of Shetland,
Engrossed on 6 April 1791.
7 Tbid.
¥ SA, SC12/6/1787/28, ‘Representation and Petition (Concerning Cutting Peats on Petitioner’s Pasture.)’ 1787.
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Defenders traveling 30 Miles of Journey and subjected to expenses, he was little enabled to
bear”.! Six years before, “Poor Thomas Cargil”, who had been accused of sheepstealing and
was locked up in the Tolbooth of Lerwick, petitioned the Sheriff Court to be granted
banishment rather than trial. He explained that as “a very poor man [who had] not money
sufficient to stand trial before your Lordship’s court [...] [he] mean[t] to leave this Country
provided your Lordship would Banish him therefrom without trial for the Crime aforesaid”.?
The high cost of justice was again mentioned in 1799 in a case concerned with theft of hay
and insults. Here again the defenders, William, John and James Adamsons in Burraland, had
been “carried to Lerwick, & there incarcerated in the Tolbooth”.® Their landowner, John
Bruce of Sumburgh, petitioned the Sheriff Court “to grant warrant to liberate the Prisoners
[...] [and to] become bound for their personal appearance at your Court to answer the Charges
brought against them”.* John Bruce had two main reasons for his action. Firstly he wanted to
protect his economic interests: the defenders had lost their summer fishing and the harvest
was approaching so he didn’t want his tenants to fall into poverty because they wouldn’t be
able to pay their rent anymore. Secondly even though he had an economic interest in
maintaining his tenants out of jail, he also realised that “they [had] no Funds or Lawyer in
Lerwick to state their grievances, & as they cannot write, are unable to do themselves”:
without his help, his tenants couldn’t defend themselves at court, they didn’t have the
knowledge and they didn’t have the financial means. All these examples show that a certain
equality in the access of court disappeared after 1747. This inequality was acknowledged in
1774 by the Sheriff substitute, William Balfour, who wrote that “when poor men are injured
in their Pro[per]ty, they can have no Redress except by suffering a greater Injury in the

Expense of the Prosecution”.®

The cost of justice, the necessity to know how to write to petition the court and the distance
between place of living and justice meant that tenants, sub-tenants and landless didn’t have a
comparable access to justice than when the bailie courts existed. The distance to the seat of
justice and the cost made it difficult for ‘poor men’ to attend the court and therefore some of
their preoccupations and offenses fell out of judicial attention — at the exception of the

minister who could be in the words of the Reverend David Thomson “much troubled with the

' Ibid., fol. 2 piece 4.

* SA, SC12/6/1781/4, “Petition (Craving Banishment in Lieu of Imprisonment for Sheep-Stealing.) (Criminal)’
1781.

’ SA, SC12/6/1799/40, ‘Petition Concerning Theft (Stealing Pursuer’s Hay and Insulting Him.)’ 1799 piece 2.

* Ibid. piece 2.

> Ibid. piece 2.

®SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.) (Criminal)’ piece 5.
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quarrels that arise among the people”.' In his PhD thesis, Stephen Davies explains that
between 1600 and 1747, “[s]o far as the legal system was concerned, the most visible change
was from a system based in the locality to one dominated by the centre”.” He further explains
that “[b]efore the Union at least the Scottish legal system was very localised: it was the local
courts which made and enforced much of the law and which had the greatest impact on the
every day life of Scots men and women”.* His description fits perfectly to the situation in
Shetland: before 1747, the bailiery courts and the Sheriff/Stewart Court provided a localised
justice whereas after 1747, the Sheriff Court provided a more regionalised and centralised

justice.

Yet in 1756 a bailie court was held in the parish of Dunrossness. What we know about this
court is subject to caution as the writer of the story, John Mill, had a serious grudge against
the principal actors of this court — they were Episcopalians. John Mill wrote in his diary that

The Laird of Symbister and Bigton, during my absence, caused serve an edict for riding of
marches, in consequence of which they perambulat the ground covered with snow and held a court
in a private manner. The magistrate, namely Alexander Sinclair of Brow, for a bellyful of drink,
passed sentence in Symbister’s favours, who forthwith sent his tenants to labour up the ground in
dispute, though I protested against the judge as incompetent in matters of property, and his
sentence therefore to be null and void.*

Thus in 1756 Alexander Sinclair of Brow held a local court. No charter, however, records the
appointment of Alexander Sinclair of Brow as Bailie of Dunrossness. John Mill explained that
the court perambulated the ground and that decisions were taken to force the tenants of the
Laird of Symbister and Bigton to labour ground in dispute between them and the Minister.
The interesting issue here is that the Court Book of the bailie court of Dunrossness, Sandwick
and Cunningsburgh never recorded such practices. The main landowners seldom appeared at
court.’ The Laird of Symbister and Bigton and Alexander Sinclair of Brow seemed to be
willing to avoid the Sheriff Court and not necessarily to reconstitute the action of a bailie
court. They might have tried to play with the memory of the bailie court to legitimise their
action in the eyes of the tenants but John Mill wasn’t ready to accept the situation. The
Reverend threatened to sue the two landowners before the Lords of Session. Eventually they

dropped their claim and the Minister regained his land.

! Thomson, ‘Parish of Walls and Sandness’, 114.
? Davies, ‘Law and Order in Stirlingshire, 1637-1747, 71.
3 .
Ibid.
* Mill, The Diary of the Rev. John Mill, 22.
> NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735".
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This example illustrates perfectly the difficulties encountered by the Ministers and by the
Admiral with some local landowners — especially in the Dunrossness parish — to enforce the

Presbyterian discipline and the statutory law regarding maritime affairs.
Plunderers and Admiral Bailies

The Admiralty court was a latecomer and never developed an extensive and intensive
jurisdiction over Shetland during the 18" century. There were numerous cases of “embezzlers
of wrecked goods” and not all the maritime affaires “[fell] under the cognisance of the
admiral of Zetland”.! This situation was probably inherited from the previous practices in the
case of wrecks or beached whales. It was also probably the result of a difficulty to monitor all

the coasts of Shetland, especially during the very stormy 18" century.

In 1733, Thomas Gifford gave a fairly good account of the practices in case of wreck.’ He
explained how the bailie or landowner of the ground where the wreck had happened would
call for the Admiral. Once called the Admiral would set up a court on the place of the wreck
where it would be decided if the ship was declared a “total wreck”, a wreck that no one was
able to attest an ownership of the ship or if she was only declared “a wreck”. The Admiral
organised the salvage of the ship and of the wrecked goods. Eventually, the Admiral secured
the best anchor and cables as a retribution for his work. Thomas Gifford explained that
ancient practices claimed that a wreck should be divided in three shares:

The proprietor of the ground where the wreck falls always claims a share of the wreck, pleading
the old country practice, which was, that all wrecks were divided into three shares, one thereof to
the proprietor of the ground, one to the salver, and the other to the proprietor, if any appeared,
which failing, to the king, with the best anchor and cable to the admiral. But the admiral court for
several years past has not followed that practice, being thought exorbitant, and only allows the
heritor any damage his ground may sustain, and some allowance for the use of it; which is thought
by many a great hardship upon the heritors, and a cutting them out of their antient privilege. But
for preventing of any clamours of that kind, the Admiral does, and always should, make the
proprietor of the ground, the principal salver, and beside reasonable salvage ordain him a premium
for the use of the ground and personal trouble, wherewith every reasonable man is satisfied.

This claim was based on the fact that the ownership of the land and the foreshore was
different in Shetland than in the rest of Scotland. Sue Farran explains in an article on the

coastal zone of islands that

In Scotland, the seaward extent of the foreshore is determined by the mean low-water spring tide
mark, while the landward extent of the foreshore is measured by the mean high-water spring tides.
[...] Under udal law, ownership of coastal land extends down to the lowest low water mark — which

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 48.
* Hubert Horace Lamb, Historic Storms of the North Sea, British Isles and Northwest Europe (Cambridge:
Cambridge University Press, 2005).
j Gifford, An Historical Description of the Zetland Islands in the Year 1733, 49-50.
Ibid., 50-51.
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may be the lowest astronomical tide. As under udal law the foreshore is private land and not
Crown or state land, the landward extent has not needed to be determined.’

The foreshore rights belonged to the owner of the adjacent land. Anything that would happen
to be beached there would therefore belong to the owner of the ground and he could basically
‘harvest’ what was wrecked there. One of the most important beached goods was the wood
either from the hull of broken and wrecked ships or from their cargo. Usually it was the
Admiral who had rights over the broken wooden hulls and the timber cargo.? Some pieces of
timber sometimes drifted across the sea or the ocean. They were believed to come from
Norway and America. Thomas Gifford wrote that they were called “ragha” by the inhabitants
and that Shetlanders claimed an indefectible right to them.> The Admiral couldn’t claim his
right on this timber which was a “Godsend” wreck for the inhabitants who used it to repair
their houses as the Norwegian wood imported from Norway was expensive for the
inhabitants.* For Thomas Gifford there wasn’t a lot of this “ragha” coming to Shetland in the
1730s, however, during the 18" century at least 32 boats wrecked on the coast of
Dunrossness, Northmavine and Unst, with a timber cargo.” The second kind of goods that had
a certain status was beached whales.® Thomas Gifford explained that

As soon as they [the whales] are got ashore, the bailie of the parish is advertised, who comes to the
place, and takes care that none of them are embezzled; and he acquaints the admiral thereof, who
forthwith goes there, and holds a court, where the phiscal presents a petition, narrating the number
of whales, how and where drove ashore, and that the judge may give judgement thereupon
according to law and the country practice; whereupon the admiral ordains the whale drove on
shore to be divided in three equals parts; one of the parts to belong to the admiral, one part to the
salvers, and one third part to the proprietor of the ground on which the whales are drove ashore,
and appoints two honest men to divide the whales, and mark them with the letters A.B.C.”

Whales and wrecked ships were divided in three shares. They were mostly used to make oil.®
Timber, beached whales or any other cargo had a specific value either because it could be
used directly instead of buying a product or because it could be sold to someone else and
therefore it could provide a capital gain. People called “embezzlers”, wreckers or plunderers,

‘fraudulently appropriated’ beached whales and wrecked goods such as timber or any other

' Sue Farran, ‘The Coastal Zone of Islands: Comparative Reflections from the North and South’, Island Studies
Journal 1, no. 1 (2006): 59.

? Gifford, An Historical Description of the Zetland Islands in the Year 1733, 52.

> Ibid.

* Ibid.

3 SA, D1/400, ““Wreck Registers” of Robert Stuart Bruce [1873 - 1951]° n.d., bk. 1, 3, 4, 19 and 22; Gifford, 4n
Historical Description of the Zetland Islands in the Year 1733, 52.

6 NAS, RH4/35/1/388/63, ‘Extract Agreement between Earl of Morton and Heritors of Zetland, on the Division
of Whales and Pallocks Etc. [Reg Stewart Court Books of Zetland.]” 1739.

7 Gifford, An Historical Description of the Zetland Islands in the Year 1733, 23.

¥ Ibid.; Alexander Fenton, The Northern Isles: Orkney and Shetland (East Linton: Tuckwell Press Ltd, 1997),
545-51..
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cargo without the consent of the Admiral or despite an Admiralty process.’ In her PhD
dissertation “’So barbarous a practice’: Cornish wrecking, ca. 1700-1860, and its survival as
popular myth”, Cathryn Jean Pearce recordes not less than nine statutes against the plundering
of wrecks passed by the British Parliament between 1708 and 1818 and during the same
period six other bills had been proposed.® The first act was passed in 1714 “for the preserving
of all such Ships and Goods thereof which shall happen to be forced on Shore, or Stranded
upon the coast”.> Two other acts, passed in 1718 and 1724, reaffirmed this position. In 1753
an act was passed “for enforcing the Laws against Persons who shall steal or detain ship-
wrecked Goods; and for the Relief of Persons suffering Losses thereby” but it didn’t extend to
Scotland.* After 1803, acts to prevent wrecking were passed almost every one or two years
until 1813.° In 1832 Sir Archibald Alison explained how “[b]y the modern law of Scotland,
differing in that respect from our former practice, the plundering of wrecks, even though all
on boared have perished, and the owner is utterly unknown, is punishable with the highest

arbitrary pains”.°

Even with such laws, plundering was a recurring problem for the judicial powers which all
fought against these “barbarous practices” in Shetland.” In 1734 at the bailie court of
Dunrossness, Sandwick and Cunningsburgh, Thomas Young and Katherine Stout, his spouse,
complained upon Alexander Young “for beating the s[ai]d Thomas and his servant and calling
the said Katherine Stout a receipting theif”.* One witness, Laurence Leisk, added that he

heard “the said Allexander Young object to the said Thomas Young two bars or goads of iron

! “Embezle, Embazle, v. Also: embeasle, -bassel. [Late ME. enbesel (1469), embesell, e.m.E. embezell, etc., AF.

enbesiler.]a. tr. To appropriate fraudulently.b. To impair in value.” in Susan C. Rennie, ed., ‘Embezle, Embazle,

v.”, Dictionary of the Scots Language. Dictionar O the Scots Leid, 2004, http://www.dsl.ac.uk/.

? Cathryn Jean Pearce, ‘““So Barabarous a Practice” : Cornish Wrecking, Ca. 1700-1860, and Its Survival as

Popular Myth’ (PhD thesis, University of Greenwich, 2007), 251.

’ Ibid.; Danby Pickering, ed., ‘An Act for the Preserving All Such Ships and Goods Thereof, Which Shall

Happen to Be Forced on Shore, or Stranded upon the Coasts of This Kingdom, or Any Other of Her Majesty’s

Dominions, 12 Anne Stat. 2 C. 18°, in The Statutes at Large, from the Twelfth Year of Queen Anne, to the Fifth

Year of King George I, vol. XIII (Cambridge: Joseph Bentham, printer to the University, 1764), 121-25.

* Pearce, ‘So Barabarous a Practice’, 251; Sir Archibald Alison, Principles of the Criminal Law of Scotland

(Edinburgh: W. Blackwood, 1832), 640; Danby Pickering, ed., ‘An Act for Enforcing the Laws against Persons

Who Shall Steal or Detain Ship-Wrecked Goods; and for the Relief of Persons Suffering Losses Thereby, 26

Geo. II C. 19°, in The Statutes at Large, from the 26th to the 30th Year of King George II, vol. XXI (Cambridge:

Joseph Bentham, printer to the University, 1766), 53—60.

3 Pearce, ‘So Barabarous a Practice’, 251.

® Alison, Principles of the Criminal Law of Scotland, 640.

7 SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842’, fol. 18. For the use of the

word 'barbarous' in the context of wreckin, an analysis of the wrecking practices and a study of the memory of

wrecking in England and in France, see: Pearce, ‘So Barabarous a Practice’; Alain Cabantous, Les Cotes
arbares : Pilleurs D’épaves et Sociétés Littorales En France 1680-1830 (Paris: Fayard, 1993).

¥ NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735, fol. 21.
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alledged stolen by him of the wreck iron belonging to Busta”.! Alexander Young slandered

Thomas Young by suggesting that the pursuer had stolen wrecked iron goods belonging to
Busta. The wrecked goods could have come from a wreck that happened on the coast of
Dunrossness in 1734 or from a wreck that took place in 1733 on the land of Thomas Gifford
of Busta.” In any case, Thomas Gifford of Busta owned this wrecked iron — either because he
held the land on which the wrecked good landed or because he was chosen as the salver of the
wreck. Seven years after, Sophren Lycke trustee for the Danish Asiatic Company in Scotland
“hath brought ane Action before the high Court of Admiralty against the Earl of Morton for
Recovery of certain Effects of the Wreck of a Ship called the Vendala [...] about the End of
the year 1737”.> The Earl of Morton, who didn’t fulfil his part of the salvage contract he had
passed with “Baron Sholenthal, in behalf of the Danish Asiatick Company”, tried to blame it
on plunderers.* He explained that

As to the Imbazlements in Generall the Nature of the thing speaks it out that such in some degree
must have happen’d, the Wreck behoov’d to be known in the Country before the Officers of the
Law could be appriz’d of it, every one would be forward to put to his hand & Grasp at what he
could get for his own advantage; it would soon appear that the Cargo was waluable, [whi]ch would
quicken the Industry of those that lay the nearest, from whence it is evidence that Imbazlements
behoov’d to be commited before any Legall auth[ori]ty could be Interpos’d. Next when the
Admirall deputes apply’d themselves to save what could be recover’d, they had it not intirely in
their Chouce what persons to employ in this Service’

In 1758 after a wreck on the West coast of the parish of Dunrossness, the Vice-Admiral
Substitute “[found] it necessary to that for Enquiring into these Affairs & prosecuting the
Transgressors [Plunderers], to Appoint a Pror. Fiscal to act on Behalf of the Right Honorable
the Earl of Morton, Vice Admiral of Orkney & Zetland & all others haveing Interest in these
Affairs” and less than 20 years after, John Bruce of Sumburgh explained to the Sheriff
Substitute of Shetland how “having agreed with the Capt[ain] Neils Mohrum of the Soe
Rudderan to Salve and preserve as much of the Wreck of the said Ship as could be, [he was]
greatly Disturb’d & annoyed by the Country people Stealing & Robbing wood & other
» 6

things”.” These civil courts were united in their fight against plunder. They also received the

support of ecclesiastical courts and more especially the support of John Mill, minister of

' Tbid., fol. 22.

2 SA, D1/400/1, ‘Notes of Wrecks in Dunrossness, Circa 1000-1898, by Robert Stuart Bruce [1873-1951]" n.d.,
33; SA, GD144/16/19, ‘Account of Salvage, Thomas Gifford of Busta upon the Wreck Ship Found upon His
Ground’ 1733.

> NAS, AC9/1478, ‘Sophren Lycke v Earl of Morton’ 1740 piece 1.

* Ibid. piece 1.

> Ibid. piece 9.

% SA, SC12/6/1758/2, ‘Proceedings of Vice-Admiralty Court (Concerning Wreck and Whale Driven Ashore on
“West Side of Dunrossness”.) (Admiralty)’ 1758 piece 1; SA, SC12/6/1775/2, ‘Petition (Craving Incarceration
of Defender for Plundering Wood from the Soe Redderan.) (Criminal)’ 1775 piece 1.
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Dunrossness, Sandwick and Cunningsburgh who considered plundering as a terrible sin. He
explained in his Diary how after the wrecks of two Dutch vessels at Sandwick in 1761

A number of persons went on board one of these vessels and in a violent and forcible manner
carried off to the value of £50 Ster. worth of goods; which the Admiral at first threatened to punish
them for. But taking £60 Ster., for two Admiral Courts relative to the wreck, took no more notice
of the plunderers.'

He decided to take action into his own hands and

in order therefore to separate ‘twixt the clean and unclean, I put two boats’ crews upon oath, who
had been employed in the salvage of the goods, and found clearly proved that about 40 men had
been concerned in the forsaid plunder. The Session appointed them to stand before the
Congregation in different parcels, and be rebuked for the scandal; which they all did, except 8 or 9,
who stood out till they were summoned before the Presbytery”

Already in 1763, John Mill had decided to ordain new Elders in the parish of Sandwick and
Cunningsburgh because “many [had been] found guilty of scandalous outbreakings, in the
affair of wreckd ships that happened about that time, and more being suspected of the like
crime”.® One year after in 1764 he rebuked about 40 men guilty of plundering and he asked
for the support of the Presbytery to rebuke nine other men who refused to appear before the
Congregation — the Presbytery refused at first and then, after John Mill had threatened to take
the matter to the General Assembly, the Presbytery rebuked these men.* John Mill considered
plunderers as sinners and he rebuked these men before the Congregation. With his action, he
collaborated with the civil courts in fighting against wreckers. Cathryn Jean Pearce explains
that the State counted on clergymen “to educate and warn those who were involved in
wrecking”.” In the 1714 statute, a clause stated that “for its better observance should be read
in all parish churches and chapels on the coast on four particular days every year [...] the
Sundays next before Michaelmas day, Christmas-day, Lady-day, and Midsummer day”.® The
Kirk Sessions records of the parish of Sandwick and Dunrossness didn’t contain any trace of

such practice but it is possible that John Mill did so anyway. John Mill didn’t consider what

the Sandwick men had plundered (or harvested) as a “Godsend” such as described by Thomas

"' Mill, The Diary of the Rev. John Mill, 24. “The Minister told the congregation further that he had spoke with
the Admiral after the Presbytery and asked him the reason why he did not examine into that affair as became his
office. To which he replyd that he had done so, and the proof came out against such as was guilty of the plunder.
He behooved to have put the law in execution which was no less penalty than death & confiscation of movables,
besides that at present it was difficult to put the law into execution for want of sufficient prison.”, in SA,
CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842’, fol. 23.

2 Mill, The Diary of the Rev. John Mill, 24.

*SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842”, fol. 18.

* Ibid., fols 21-23; SA, CH2/1071/4, ‘Lerwick Presbytery Minutes, 1749-1772, fol. 321; Mill, The Diary of the
Rev. John Mill, 24.

3 Pearce, ‘So Barabarous a Practice’, 75.

% Ibid.; Pickering, ‘An Act for the Preserving All Such Ships and Goods Thereof, Which Shall Happen to Be
Forced on Shore, or Stranded upon the Coasts of This Kingdom, or Any Other of Her Majesty’s Dominions, 12
Anne Stat. 2 C. 18, 125 clause VIII.
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Gifford 30 years earlier. The same opposition between providence and sin was found in other
regions. In 1700, the commandant of the island of Ouessant, off the coast of Brittany in
France, wrote that he “wouldn’t contain the inhabitants nor forbid them to plunder since the
curate insinuates them that these sorts of wrecks are gifts from the heaven which belong to
those who save what come from it”." However island clergymen tended to be “useful judicial
auxiliaries”. Dominique Guillemet explains how in the 1720s during “a mission on Ouessant
[...] priests had threatened with excommunication any thief or receiver of wrecks”.? In
Cornwall, in the south west of England, Cathryn Jean Pearce explains that some clergymen

participated in the plundering but that others preached on the “evilness of wrecking.”

Wrecking was not the only fraud that the Admiralty had to support in the first half of the 18"
century. The Earl of Morton, appointed Vice-Admiral after 1707, complained in 1720 in a
“Memoir” of the existence of an unlawful Admiral, in the person of Robert Sinclair of
Quendale, and of unlawful Admiral Bailies appointed in each parish by the said Robert
Sinclair of Quendale.” These unlawful officials challenged directly the power of the Vice-
Admiral in holding Admiralty court and suing plunderers. The Earl of Morton received this
information directly by the “Ministers who came up to the Assembly last year”, maybe Walter
Huggens, minister of the parish of Dunrossness and in a serious conflict with Robert Sinclair
of Quendale around that time.’ In 1720 in a “Representation” the Earl of Morton eventually
admitted that those usurping the status of Admiral and Admiral deputes were

those very men who were most Concerned in undutyfull and Disloyall practices during the late
Rebellion, and who since their Coming into power have made use of it Towards the Oppression
and Discouragement of the Clergy well affected to your Maj[es]tie and likewise of the Inhabitants.
That their Malltreating the Clergy has been the Subject of Complaint in the Supream Court of
Church Judicature of Scotland, in presence of Your Maj[es]tie High Commissioner That their
using their power to Oppress the Inhabitants can be verified in too many Instance Such as their
making every person upon meer Suspitions Swear as to their finding or using Useless pieces of

' Dominique Guillemet, Les fles de I'Ouest de réhat A Oléron : Du Moyen Age A La Révolution (La Créche:
Geste Editions, 2007), 164.

* Ibid., 169. “Ecclesiastical and maritime law, as copposed to the common law under which wreck law was
eventually controlled, had murch harsher penalties than mere fining. The ecclesiastical council of Nantes (1167)
and the Lateran (1179) both prescribed excommunication.”, in Pearce, ‘So Barabarous a Practice’, 70.

3 Pearce, ‘So Barabarous a Practice’, 103.

* NAS, RH9/15/142/2, ‘Memoir for the Earle of Morton [Admiralty Court: Representation to King by Robert,
Earl of Morton, Petitioning for Possession of Powers of Admiralty of Orkney, for “the Interest of the
Government, the Happiness of the Inhabitants of Orkney and the Islands Adjoining and for the Incouragement of
Those Who Are Well Affected to Your Majesties Government™]” 1720, fols 1-2.

* Ibid., fol. 1; Hew Scott, Fasti Ecclesiae Scoticanae. The Succession of Ministers in the Church of Scotland
from the Reformation. Synods of Ross, Sutherland and Caithness, Glenelg, Orkney and of Shetland, the Church
in England, Ireland and Overseas, vol. 7 (Edinburgh: Oliver and Boyd, 1928), 283; NAS, CS271/54449, ‘Robert
Sinclair v Walter Huggens (Minister of Dunrossness)’ 1722.
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Wood or other Triffles thrown out by the Sea and Imposeing fines upon them when they
acknowledged it'

These unlawful Admiral Bailies oppressed the Clergy of the Presbyterian Church and the
inhabitants of Shetland. Both the Earl of Morton in the 1720sn and John Mill, minister of
Dunrossness, in the late 1740s criticized what they considered as the exercise of an unlawful

power by disloyal Jacobites and Episcopalians.
Episcopalians

The Shetlanders were not all Presbyterians. It is very difficult to know how many
Episcopalians lived in Shetland at that time. Leah Leneman explains in her book Living in
Atholl, 1685-1785 that questions on the percentage of the population attending Episcopalian
meeting houses or being baptised or married “remain unanswerable for our period [1685-
1785], because records of meeting houses (legal or illegal) have not survived”.” This isn’t
entirely true for Shetland since the Diary of the Episcopalian Reverend John Hunter has
survived; but it offers only partial quantitative information.” Two other types of sources, the
Diary of the Reverend John Mill and the documentation on the affair between the Reverend
Walter Huggens and Robert Sinclair of Quendale, form what Leah Leneman has called

“denunciations” through which “we learn of the existence of meeting houses at this time”.*

After the Glorious Revolution, the Presbyterian Kirk was restored in Scotland in 1690.’
Stephen J. Davies argues that “the Kirk never fully recovered” from “the bitter political and
religious disputes” of the 1670s and 1680s. He explaines these disputes “eroded popular
support for the church” and “caused a split between the established Kirk and the upper
classes”; also, “after 1688, every parish contained a sizeable minority of disaffected
Episcopalians”.’ In Shetland it wasn’t before 1700 that a committee from the General
Assembly came to the islands to make the Ministers sign the National Confession of Faith. In

1733, Thomas Gifford presented a very idyllic picture of the situation where he explained that

' NAS, RH9/15/142/1, ‘Representation For Robert Earle of Morton [Admiralty Court: Representation to King by
Robert, Earl of Morton, Petitioning for Possession of Powers of Admiralty of Orkney, for “the Interest of the
Government, the Happiness of the Inhabitants of Orkney and the Islands Adjoining and for the Incouragement of
Those Who Are Well Affected to Your Majesties Government™]” 1720, fol. 2.

? Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 91.

? John Hunter, ‘Diary of the Reverend John Hunter, Episcopalian Minister in Shetland. Baptisms and Household
Accounts’, ed. Gilbert Goudie, Scottish Antiquary 6 (1891): 97—112.

* Mill, The Diary of the Rev. John Mill; NAS, CH1/2/42/1, ‘Bound - Part 1 Ff. 1-32. Objections to Presentation
of Walter Hugens to Church of Dunrossness and Sandwick. 1718 1718; NAS, CS271/54449, ‘Robert Sinclair v
Walter Huggens (Minister of Dunrossness)’; SA, GD150/2571B, ‘Walter Hugens, Dunrossness Manse, about
Laird of Quendale’s Behaviour in Bringing in a Jacobite Curate, 22 Nov. 1723 [Letters from the Ministers in
Shetland]’ 1723; Leneman, Living in Atholl, A Social History of the Estates 1685-1785,91.

> Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 86.

% Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 131-32.
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all the Ministers did so without difficulty.’ In practice the situation was slightly more
complicated. Most of Shetland Ministers returned to Presbyterianism after the Glorious
Revolution. John Catanach, the Minister of Unst and James Kay the Minister of Dunrossness
were both admitted into Presbyterian communion in 1698;” and James Buchan was appointed
Presbyterian Minister of Northmavine in 1700.% These practices were similar with what Leah
Leneman describes for the Scottish mainland at the same period.* If most of the Ministers
“’renounced’ episcopacy”,” some didn’t and some inhabitants kept their faith as well. There
was an Episcopalian Minister in the parish of Dunrossness from about 1734 to 1761: John
Hunter — he was the last Episcopalian clergyman in Shetland until 1864.° He left a Diary were
baptisms and marriages were recorded as well as some personal accounts.” For Gilbert
Goudie, a 19"-century Shetland antiquarian, John Hunter was probably from Shetland, maybe
a member of the Lunna family.® His diary gives a good overview of the regular practices of
the Episcopalian Church in Shetland after the Glorious Revolution. What appears from John
Hunter’s diary is exactly what John Mill and the Earl of Morton both criticised: the existence
of an Episcopalian stronghold in the parish of Dunrossness in the persons of influent heritors
— the upper classes mentioned by Stephen J. Davies.” The figure of Robert Sinclair of
Quendale was probably the most emblematic. He was denounced by the Earl of Morton as an
unlawful Admiral and he was vehemently criticised by John Mill as a fervent Episcopalian
and Jacobite. Leah Leneman explains how ‘“as far as the Presbyterians were concerned,
episcopalianism was synonymous with Jacobitism™:'® it meant that these ministers and their
flock didn’t pray publicly for William and Mary and then for Anne but they prayed for James
viI King of Scotland and his heirs. For John Mill, Robert Sinclair of Quendale was “a tyrant
» 11

and oppressor” and “a gentleman disaffected to Church and State”.” Robert Sinclair of

Quendale, after the death of the Reverend James Kay in 1716, tried for four years to appoint

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 34-35.
% Scott, Fasti Ecclesiae Scoticanae, 7:283 and 299.
> Ibid., 7:313.
: Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 87.
Ibid.
S Hunter, ‘Diary of the Reverend John Hunter, Episcopalian Minister in Shetland. Baptisms and Household
Accounts’, 97.
” Hunter, ‘Diary of the Reverend John Hunter, Episcopalian Minister in Shetland. Baptisms and Household
Accounts’.
¥ Ibid., 98.
® Mill, The Diary of the Rev. John Mill, xxxiii and liii; Davies, ‘The Courts and the Scottish Legal System 1600-
1747 : The Case of Stirlingshire’, 132.
' Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 86.
""" Mill, The Diary of the Rev. John Mill, 3—4.
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an Episcopalian as Minister for the parish of Dunrossness.' He was unsuccessful and by 1720
Walter Hugens was appointed.” The tensions between the Sinclair of Quendale family and the
successive Ministers of Dunrossness lasted until the 1750s when his estate was sequestrated.’
Such struggles happened in a number of parishes all over Scotland. Leah Leneman details, for
example, how “[i]n November 1703, when the newly-appointed Presbyterian minister of the
Perthshire parish of Muthill asked for the keys to the kirk, he was refused them; and for more

than a year he was forced to hold his services outdoors™.*

' NAS, CH1/2/42/1, ‘Bound - Part 1 Ff. 1-32. Objections to Presentation of Walter Hugens to Church of
Dunrossness and Sandwick. 1718’; NAS, CS271/54449, ‘Robert Sinclair v Walter Huggens (Minister of
Dunrossness)’; SA, GD150/2571B, ‘Walter Hugens, Dunrossness Manse, about Laird of Quendale’s Behaviour
in Bringing in a Jacobite Curate, 22 Nov. 1723 [Letters from the Ministers in Shetland]’.

2 Scott, Fasti Ecclesiae Scoticanae, 7:283.

3 Mill, The Diary of the Rev. John Mill, xcv and 7.

* Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 88.

150

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



Personnel and Justice

Stephen J. Davies and Harriet J. Cornell analyse in their respective works how before the
1670s and 1680s, “the overlap of personnel between the courts and the sharing of certain
officials helped foster a working relationship where judicial clashes could be kept to a
minimum”.! Stephen J. Davies explains how after this period the overlap in personnel
decreased: members of the upper classes who had been Elders — and, for some, bailies of
regality or barony — before 1688 ceased to attend the Kirk but attended instead Episcopal
meeting house.” However collaboration between courts was still a reality, there wasn’t a “total
support” between the courts but they still collaborated. 1747 brought other changes: in
Shetland, bailies disappeared and only ministers and rancelmen remained on a local basis.
Who were these men who tried to maintain a “godly discipline”? How did they work on a

court-basis? How was law enforced?
Personnel

No history of the judicial personnel in Shetland in the 18" century, no prosopography of these
men has been written so far.® The following pages won’t provide an exhaustive account of the
officials’ life and careers in the same way as Fabrice Mauclair did in his prosopographical
study of the judicial officials of the seigniorial court of the Duché-Pairie de la Valliére:*
they’ll detail some relevant aspect of their life, how they fitted or didn’t fit in the Scottish
judicial system and if their life and career had any influence on judicial activities in Shetland.
The lists of officials have been constituted using various sources. The records of the Sheriff
Court and of the bailie courts have been extensively used to list and catalogue the men
officiating at court. The actors of the Kirk appeared in the Kirk Sessions and Presbytery
records. The Admiralty personnel were a bit more difficult to follow as there wasn’t any long-
term court set up for the cases. Various genealogical, biographical and prosopographical

books about Scottish families and Scottish officials have been used.

The top of the scale

! Cornell, ‘Gender, Sex and Social Control’, 50; See also: Davies, ‘The Courts and the Scottish Legal System
1600-1747 : The Case of Stirlingshire’, 130-31.

* Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 131-32.

? On the use of prosopography, see the seminal article: Lawrence Stone, ‘Prosopography’, Daedalus 100, no. 1
(1 January 1971): 46-79.

* Fabrice Mauclair, La Justice Au Village : Justice Seigneuriale et Société Rurale Dans Le Duché-Pairie de La
Valliere (Rennes: Presses Universitaires de Rennes, 2008).
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Following the career and life of the highest judicial officials before 1747 is difficult: one of
the reasons is that officials’ appointments were less strictly regulated than after 1747. Thomas
Gifford wrote in 1733 that the law was implemented under the control of the Earl of Morton,
George 13" Earl of Morton at this time, who was “heritable steuart, justiciary, sheriff, and
bailiff, within the earldom of Orkney and lordship of Zetland”.! The Earl of Morton held all
the highest hereditary judicial offices in Shetland.” The effective judges were the Earl’s
deputes who held courts in Shetland. In his Historical Description, Thomas Gifford
enumerated and briefly presented the jurisdiction of the judicial officials: Stewart depute,
Stewart clerk, Bailie, rancelman, lawrightman and admiral depute.’ As a privileged witness of
Shetland local government in the first half of the 18" century, Thomas Gifford probably
presented the officials who had operative offices at this time. Thomas Gifford was himself
one of these men. In the 1720s and 1730s, Thomas Gifford of Busta was “stuart and justiciar
depute of Zetland”.* He was also the chamberlain of the Earl of Morton.” In his introduction
to the reprint of Thomas Gifford’s Historical Description, Brian Smith writes that “[b]y 1733
he [Thomas Gifford of Busta] was virtually the most important man in Shetland: he had
money, power and office” and as Steward and Justiciary Depute he was “responsible for all
aspects of local government”.® In the 1740s, John Craigie was the Stewart depute of Shetland.
He held all the leading judicial offices. A draft commission dating 1741 stipulated that John
Craigie had been appointed “stewart, sheriff and justiciar depute, baillie principal and admiral
depute of lordship of Shetland”.” John Craigie accumulated offices that he held from a

hereditary superior, the Earl of Morton. He was at the same time his factor and chamberlain.®

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 45.
* A long list of offices was common thing in Scotland in the presentation of an individual such as the Earl of
Morton. In practice, some of these words were synonymous or their senses overlapped — especially before 1747.
In Orkney and Shetland, the Stewart’s “duties were merged in those of the modern Sheriff, who retained the title
Stewart in the county Stewartries of Orkney and Shetland and of Kirkcudbright until the 19th c.” (Susan C.
Rennie, ed., ‘Stewart, N. Also St(e)uart’, Dictionary of the Scots Language. Dictionar O the Scots Leid, 2004,
http://www.dsl.ac.uk/.)
* Gifford, An Historical Description of the Zetland Islands in the Year 1733, 45-48.
4 Gifford, ‘Country Acts Anent Parochial Schools’, 87; Gifford, ‘A Compend of the Country Acts’, 89.
> Brian Smith, ‘Introduction’, in An Historical Description of the Zetland Islands in the Year 1733. With an
glppendix of lllustrative Documents, ed. Brian Smith (Sandwick: Thule Print Ltd, 1976), iv.

Ibid., iv—v.
7 SA, GD150/2539/22 [NAS, GD150/2539B], ‘Draft of Commission. To John Craigie to Be Stewart and
Justiciar Depute in Shetland [22. Narrative of James Earl of Morton’s Commissions to John Craigie as Stewart,
Sheriff and Justiciar Depute, Baillie Principal and Admiral Depute of Lordship of Shetland, 1741.]” 1741.
¥ SA, GD150/2024/27, ‘Account of Charge and Discharge. Between James Earl of Morton and John Craigie, His
Chamberlain, for Tack Duties of Zetland Crop 1744’ 1747; SA, GD150/2024/40, ‘Account of Charge and
Discharge between James Earl of Morton and John Craigie, His Factor in Shetland’ 1749.
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Shetland courts were similar to their mainland counterparts in terms of processes’ concerns.
The study of their judicial officials — the vice-admirals, the vice-admirals depute and the

Sheriffs depute — supports this idea.
Vice-Admirals and Sheriffs

Vice-Admirals could be appointed in more specific areas such as Argyll or the Shetland
Islands. They had the same prerogatives in terms of wrecks, drift goods or fishing than the
Admiral but on a more restricted part of the Scottish coastline. In the 18" century, three Vice-
Admirals — James Earl of Morton, Lawrence Dundas of Kerse and Thomas Dundas ond

Baronet — administered Shetland’s coastline.

Before 1738 and the definitive attribution of the Vice-Admiralty to the Earls of Morton by
King George 11, the office of Vice-Admiral was irregularly attributed and, sometimes, to
several men at the same time." Depute Admirals, nominated on an irregular basis by the Lords
of Admiralty, served within the bounds of Orkney and Shetland.” This situation was criticised
by Robert Earl of Morton in a memorandum for the King in 1720 in which he asked to be
appointed Vice-Admiral and to have the possibilities to nominate his own Vice-Admiral
deputes.” James 14™ Earl of Morton was granted the position of Vice-Admiral in the islands
of Orkney and Shetland by a Commission in 1738.* James 14™ Earl of Morton was Sheriff
and Stewart of Orkney and Shetland as well as Vice-Admiral of the same jurisdiction.
However he was very seldom in the islands. His activities as the President of the
Philosophical Society of Edinburgh and his other scientific activities kept him away from
Orkney and Shetland. He visited Orkney in 1739 to survey his estate.” In 1766 James 14™ Earl

of Morton sold his lands, privileges and rights over the islands of Shetland to Lawrence

"OA, GD150/1692, <(B) 25 August 1702. Letters of Appointment to Master Robert Douglas and Lord Archibald
Stewart as Seneschals, Justiciars and Admirals of Orkney and Shetland. (Under Seal). (¢) 15 March 1707
Commission, under Great Seal to James Earl of Mortoun as Admiral of Orkney and Shetland.” ca 1700.

* See for example: NAS, RH9/15/140, ‘Admiralty Court: Commission by William, Duke of Hamilton, President
of Privy Council and High Admiral of Scotland, in Favour of Alexander Brand, Late Bailie of Edinburgh, to Be
Depute Admiral of the Isles of Orkney and Zetland’; NAS, AC13/5/2, ‘Commission The Lords of the Admiralty
To Mr Archibald Sinclair to Be Deput Admiral of Orknay and Zetland 1695° 1695; NAS, AC13/5/37,
‘Commission by the Lords of the Admiralty to Sir W[illialm Craigie & James Becke of Tamborness? For Being
Deput Amiralls of Orknay & Zetland 1697 1697; NAS, AC13/5/41, ‘Commission The Lords of Admiralty to
Mr John Mitchell of West Shoar for Zetland 13 November 1701 [Inventory of Commissions Granted by Lords of
Admiralty]’.

* NAS, RH9/15/142/1, ‘Representation For Robert Earle of Morton [Admiralty Court: Representation to King by
Robert, Earl of Morton, Petitioning for Possession of Powers of Admiralty of Orkney, for “the Interest of the
Government, the Happiness of the Inhabitants of Orkney and the Islands Adjoining and for the Incouragement of
Those Who Are Well Affected to Your Majesties Government”]’.

4 NAS, AC13/2 p- 41, ‘Earl of Morton Vice Admiral for the Islands of Orkney and Shetland [Commissions and
Deputations]’.

5 William Anderson, The Scottish Nation; Or, The Surnames, Families, Literature, Honours, and Biographical
History of the People of Scotland, vol. 3 (Edinburgh: A. Fullarton & Co., 1878), 209.

153

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



Dundas of Kerse who had been made baronet in 1762." Lawrence Dundas of Kerse became
Vice-Admiral of Shetland. His son Thomas Dundas 2™ Baronet inherited the title in 1781.2
Here the pattern is similar than for the Earl of Morton’s Vice-Admiralty: the Dundas had a
very busy life in the Scottish capital city both as politicians and entrepreneurs.” James 14"
Earl of Morton was the heritable Sheriff or Stewart and Justiciar of Shetland until 1748. After
this date, even though a Principal or High Sheriff remained named in Parliament acts, “he was
divested of all powers”, explains Ann E. Whestone. All judicial powers were delegated to the

Sheriffs depute.”
Vice-Admiral deputes

The titles of Admiral and Vice-Admiral were not ‘active’ titles. They were mostly the
representatives of one of the Crown attributions and the executive and coercive power was, in
practice, delegated to the Admirals depute and their substitutes. The Admirals depute of
Shetland under the Vice-Admiralty of James 14™ Earl of Morton, Lawrence Dundas of Kerse
and Thomas Dundas 2™ Baronet were William Chalmers, John Bruce and Thomas Bolt.
Hance Smith claims that the Admirals depute were local leading landowners.” He gives the
example of John Mitchell of Westshore, appointed Admiral depute in 1701.° This assertion
may be true only until 1738 when James 14™ Earl of Morton was appointed Vice-Admiral of
Shetland and nominated regularly Vice-Admiral deputes. After 1738, the appointment of the
Admiral deputes followed a different pattern. William Chalmers is a good example of this.
William Chalmers, Vice-Admiral depute between c. 1759 and 1767,° was the Earl of

Morton’s chamberlain in Shetland’ as well as the collector of customs of Shetland.! He had

' William Anderson, The Scottish Nation; Or, The Surnames, Families, Literature, Honours, and Biographical
History of the People of Scotland, vol. 2 (Edinburgh: A. Fullarton & Co., 1878), 95.

? Francis J Grant, Zetland Family Histories (Lerwick: T. & J. Manson, 1893), 15.

? For example: Sir Laurence Dundas was, among other things, Governor of the Royal Bank of Scotland between
1764 and 1777. For more information, see: Edith (Lady) Haden-Guest, ‘DUNDAS, Sir Lawrence, 1st Bt.
(c.1710-81), of Kerse, Stirling and Aske, Nr. Richmond, Yorks’, in The History of Parliament: The House of
Commons  1754-1790, ed. L. Namier and J. Brooke (Boydell and Brewer, 1964),
http://www.historyofparliamentonline.org/volume/1754-1790/member/dundas-sir-lawrence-1710-81.

* Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 64.

> Smith, Shetland Life and Trade 1550-1914, 278.

6 NAS, ACI13/5/41, ‘Commission The Lords of Admiralty to Mr John Mitchell of West Shoar for Zetland 13
November 1701 [Inventory of Commissions Granted by Lords of Admiralty]’.

" SA, SC12/6/1759/3, ‘Extract Proceedings Concerning the Petronella of Enchuysen and the Hope of Schiedam,
Stranded at Sandwick. (Admiralty)’ 1759.

¥ SA, GD150/2587B, ‘Discharge by James Earl of Morton, Late Vice Admiral of the Earldom and Stewartry of
Orkney and Lordship of Zetland. To William Chalmers, Collector of Customs at Lerwick, His Admiral Depute
in Zetland. Concerning Chalmers’s Intromissions with Admiralty Rights.” 1767.

 SA, GD150/2540B/5, ‘Instructions by the Earl of Morton. To William Chalmers, Chamberlain of Zetland with
History of Tacks of the Lordship Estate, and Detailed Advice Concerning Rental, Ministers’ Stipends,
Admiralty, Etc.” 1757.
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the charges of the administration of James 14" Earl of Morton’s estate” and he collected taxes
levied on goods carried by ships coming into or out of the different ports of Shetland.® After
the sale of the Earl of Morton’s estate in 1766, it seems that he became chamberlain or factor
for Lawrence Dundas’ estate in Shetland.* The common points between William Chalmers,
John Bruce of Sumburgh and Thomas Bolt of Crouster were as follows. 1) They were not
issued from long-established landed families in Shetland — at the exception maybe of John
Bruce who was a Bruce of Sumburgh.’ 2) They were all connected in another way to the
central government via tax collection. William Chalmers and John Bruce were both collector
of customs and Thomas Bolt had been collector of the house and window tax.® 3) They all had
complementary work-related links with the Vice-Admiral they represented in Shetland: they
were his factors or chamberlains.” 4) Eventually, two of them were collector of customs: an
office that supplemented perfectly the office of vice-admiral depute as they kept an eye on all
the goods travelling by sea from and to Shetland.® It is interesting to note that in his study of
the “merchants’ rise” in Shetland in the 18" century, Hance Smith neglected these three men
who undertook what he described, nevertheless, as a more commercial approach towards
shipwrecks after the middle of the 18" century. However they were not following his model

of Vice-Admirals depute as local landowners.’

''SA, D24/99/2, ‘Fitted Accounts between William Chalmers, Collector of Customs, and Arthur Nicolson of
Lochend, 1757-1765> 1765 1757.

2 Susan C. Rennie, ed., ‘Chamberlain, -Land, Chalmerlain, N.”, Dictionary of the Scots Language. Dictionar O
the Scots Leid, 2004, http://www.dsl.ac.uk/.

? Sinclair, Tracing Scottish Local History, 83.

*SA, GD144/141/3, Advertisement by William Chalmers, Chamberlain for Sir Laurence Dundas in Shetland, of
Public Roup of Tacks of Dundas’ Estate, Crops, 1766-1768” 1768 1766.

> NAS, RH4/102, ‘Rental of Lordship of Shetland’ 1772.

% SA, D24/99/2, ‘Fitted Accounts between William Chalmers, Collector of Customs, and Arthur Nicolson of
Lochend, 1757-1765; SA, D8/149/8, ‘Letter by John Bruce, Collector of Customs and Vice Admiral Substitute
of Shetland, and Walter Scott, Vice Admiral Substitute, to the Lords Commissioners of the Admiralty,
Concerning a Squadron of French Ships on the Coast of Shetland.” 1786; SA, D8/119, ‘Thomas Bolt’s House
and Window Tax Accounts for Shetland’ 1770.

"SA, GD150/2540B/5, ‘Instructions by the Earl of Morton. To William Chalmers, Chamberlain of Zetland with
History of Tacks of the Lordship Estate, and Detailed Advice Concerning Rental, Ministers’ Stipends,
Admiralty, Etc.”; SA, GD144/141/3, ‘Advertisement by William Chalmers, Chamberlain for Sir Laurence
Dundas in Shetland, of Public Roup of Tacks of Dundas’ Estate, Crops, 1766-1768’; SA, D8/102/1, ‘Letter
Books of John Bruce of Sumburgh, Chamberlain and Factor to Sir Laurence Dundas [Failure of Crops 1782-83,
1778-1784" n.d.; SA, SC12/6/1792/26, ‘Petition. Pursuers : Bolt and Nicolson, Merchants in Lerwick, Tacksmen
of Sir Thomas Dundas’s Lands in Fetlar. Defender: George Clunes in Aith.” 1792; SA, SC12/6/1792/30,
‘Petition. Pursuers : John, James, Henry and Robert Ross, and Thomas Bolt Esq., Factors for Sir Thomas Dundas
of Kerse. Defenders: William Nicolson in Mewhouse in Haroldswick in Unst and Laurance Nisbet His
Subtenant’ 1792.

¥ SA, D24/99/2, ‘Fitted Accounts between William Chalmers, Collector of Customs, and Arthur Nicolson of
Lochend, 1757-1765; SA, D8/149/8, ‘Letter by John Bruce, Collector of Customs and Vice Admiral Substitute
of Shetland, and Walter Scott, Vice Admiral Substitute, to the Lords Commissioners of the Admiralty,
Concerning a Squadron of French Ships on the Coast of Shetland.’

? Smith, Shetland Life and Trade 1550-1914,279.
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Sheriff deputes

The Sheriffs principal or High Sheriffs had no judicial powers; Ann E. Whestone states that
they had “no duties at all”.! The judicial work was carried out by the Sheriffs depute
appointed by the central government.” From the end of the 1760s to the end of the 18"
century, three men held the office of Sheriff Depute: Patrick Graeme of Graemeshall, Robert
Craigie of Kilgraston and Charles Hope of Granton. These three men personified the high
Scottish society. They fitted perfectly in the trend presented by Ann E. Whetstone regarding
the appointment of Sheriff depute and their position within the judicial system in Scotland
after 1748. 1) They were all advocates which meant that their appointment followed perfectly
the prescription of the Act of 1747 who stipulated that Sheriffs depute should be advocates
with at least three years of experience.” Robert Craigie had ten years of experience as an
advocate when he was appointed in Orkney and Shetland; Charles Hope had eight years.4 2)
In 1748 most of the Sheriffs depute had ties with the counties they administrated but by the
end of the 18" century it was not true anymore.” The Orkney and Shetland Sheriffs depute
followed the same trend. Patrick Graeme of Graemeshall, Sheriff depute from ca. 1767 to ca.
1780s was an Orcadian. However the following Sheriffs depute, Robert Craigie and Charles
Hope, were from mainland Scotland, and respectively from Perthshire and Linlithgowshire.°
3) Eventually the office of Sheriff depute wasn’t the ultimate goal of a local justice official
anymore. It was the first step towards a higher national position. Ann E. Whetstone explains
that “the reforms of 1747 and the determination to use practicing lawyers eventually had the
effect of splitting the counties from their highest local official. The position of sheriff depute

became the lowest national legal office rather than the highest local. Local ties ceased to be

! Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 64.

? Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 5.

? Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 64.
*SA, SC12/6/1769/1, ‘Criminal Libel (for Killing Petitioner’s Animals, Breaking into the Manse and Slandering
Petitioner, Writing to Petitioner a Note Threatening to Secure His Dismissal from the Office of Minister, and
Stirring up the People against the Petitioner.) (Criminal)’; SA, SC12/6/1773/5, Petition (Claiming That
Defender Has Laboured Pursuer’s Ground Which He Rents from Mr John Mackvicker in Sandsound.)’ 1773;
SA, SC12/6/1776/12, ‘Summons (for Profits of a Halvers Calf.) (Criminal)’; William Anderson, The Scottish
Nation; Or, The Surnames, Families, Literature, Honours, and Biographical History of the People of Scotland,
vol. 1 (Edinburgh: A. Fullarton & Co., 1877), 694; SA, SC12/6/1789/8, ‘Petition for Restoration of Mare’ 1789;
John McGowan, Policing the Metropolis of Scotland: A History of the Police and Systems of Police in
Edinburgh and Edinburghshire, 1770-1833 (Musselburgh: Turlough Publishers, 2010), 56; SA, SC12/6/1795/36,
‘Petition (Dispute Regarding Kelp on the Nesses of Houlland and Hamnavoe.)’ 1795; SA, SC12/6/1797/45,
‘Summons of Molestation (Concerning Kelp Houses at Aith.)’ 1797; SA, SC12/6/1799/45, ‘Petition for Interdict
(for Appropriating Wood Driven Ashore.)’ 1799.

> Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 6-9.

% Louisa G. Graeme, Or and Sable : A ook of the Graemes and Grahams (Edinburgh: William Brown, 1903),
497-512; Anderson, The Scottish Nation; Or, The Surnames, Families, Literature, Honours, and Biographical
History of the People of Scotland, 1877, 1:694; McGowan, Policing the Metropolis of Scotland, 56.
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necessary.”' In that respect, Charles Hope is a very good illustration of this process. From
mainland Scotland he was parachuted as the Sheriff depute of Orkney and Shetland for his
first ‘national judicial office’ and he progressively climbed the Scottish judicial ladder and

was appointed Lord President, the head of all the justice courts in Scotland, in 1811.°

This brief prosopographical survey of the Sheriffs and Vice-Admirals, Sheriffs depute and
Vice-Admirals depute shed light on the fact that: 1) Shetland was part of a nation-wide
employment pool regarding the appointment of the Sheriffs depute. Furthermore the Sheriffs
depute appointed in Shetland had the same characteristics and knew the same evolutions
throughout the second half of the 18" century than their mainland counterparts. 2) The Vice-
Admirals depute had other connections with the central government: they were all involved in
levying taxes. Complementary contacts with the central government were a central feature for
most of the judicial officials. 3) Eventually, when men developed special competences they
had higher chances to get into another office that would fit with their (new) skills. It was the

case here for the Vice-Admirals depute who were also collectors of customs.

The Vice-Admirals depute judged most of the cases. However embezzlement was still a
recurring issue in Shetland.’ They needed local men who could go on site as soon as a wreck
happened. The Sheriffs depute had very few responsibilities in judging the cases since they
were not very often in Shetland. They needed local men to administer justice. Local men, who
could, maybe, understand some of the specialness of the Shetland in terms of justice and

customs.
Middlemen

Sheriff substitutes and Vice-Admiral substitutes

The Sheriff Substitutes were the active actors of the Sheriff Court judicial life: they acted as
judges. Between 1769 and 1799, four Sheriff Substitutes were appointed in Shetland: the first
three under Patrick Graeme of Graemeshall and the last one acted as Sheriff Substitute when
Robert Craigie and Charles Hope were Sheriffs depute. To understand the role and
importance of the Sheriff substitutes, light should be shed on their conditions of access to this
office. The Sheriff substitutes were appointed by the Sheriff depute and they were initially

supposed to be only a personal assistant of the Sheriff depute. Therefore, a legal training was

' Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 9.
> McGowan, Policing the Metropolis of Scotland, 57.
? Gifford, An Historical Description of the Zetland Islands in the Year 1733, 50.
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not necessary.’ Their role was to deal with most of the daily work and to call only for the
Sheriff depute to judge on the difficult cases.” Throughout the second half of the 18" century
their role evolved — parallel to the evolution of the Sheriff Court. Right after 1748, it wasn’t
enviable to be Sheriff Substitute as they were really badly paid. Up until the beginning of the
1780s, they were very poorly considered by the central government as they were thought of
being of bad training and quality. In 1787, the central government raised their wages and this
gave to the government the right to determine the number of substitutes in each Sheriffdom.
This change had the consequence to rapidly increase their qualifications.” By 1787, Ann E.
Whetstone identifies twenty-four Sheriff substitutes from whom only ten had a legal training:
very often the lowest, they were writers at court. Their professions were rarely specified: two
of them were merchants, two were commissaries, a very local official, one was a doctor,
another was a schoolmaster and some of them were local landowners.® James Nicolson,
William Balfour of Trenaby in Orkney, James Malcolmson and Walter Scott of Scotshall
were appointed as Shetland’s Sheriff Substitutes in the second half of the 18" century. The
Sheriff substitutes of Shetland fitted in Ann E. Whetstone’s pattern. 1) Three of them were
from Shetland. William Balfour of Trenaby, who was an Orcadian, lasted only two or three
years in his office in Shetland.” 2) They had no proper legal education or training but two of
them were writers at court at Lerwick.® 3) They had other connections with their superior:
William Balfour of Trenaby was factor for Lawrence Dundas of Kerse in Shetland and Walter
Scott of Scotshall had probably been Vice-Admiral Substitute for Thomas Dundas 2nd

Baronet.” 4) They had other connections with the central government. Walter Scot of

! Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 65.

> Ibid., 67-68.

> Ibid., 68-70.

*Ibid., 69.

> He appears in at least four processes between 1772 and 1774: SA, SC12/6/1772/17, ‘Indictment
(Sheepstealing). (Criminal)’; SA, SC12/6/1773/1, ““Sheep to Be given in to Melbie from Time to Time from Mr
James Georgeson in Seliavoe”. (Miscellaneous)’ 1773; SA, SC12/6/1773/5, ‘Petition (Claiming That Defender
Has Laboured Pursuer’s Ground Which He Rents from Mr John Mackvicker in Sandsound.)’; SA,
SC12/6/1773/6, ‘Petition for Division of Raga’ 1773; SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.)
(Criminal)’.

®SA, SC12/6/1796/40, ‘Petition to Open Repositories of the Late James Nicolson, Sheriff Substitute and Writer
in Lerwick.” 1796; There are traces of a James Malcolmson, writer at Lerwick during the 1760s-1770s but I can’t
connect him with certitude to the Sheriff substitute: SA, D6/4/10, ‘Petition by James Malcolmson, Writer in
Lerwick, to Sheriff Depute in Action at Lunna’s Instance against Tenants in Toft, Delting’ 1762; SA,
CH2/1071/25/1, ‘Representation by James Malcolmson, Writer in Lerwick. On Behalf of Sir John Mitchell of
Westshore, to the Presbytery of Zetland.Concerning Claim of William Mitchell, Minister at Tingwall, to
Commonty Containing the Break of Tingwall’ 1765; SA, D24/124/3-5, ‘Letters to James Malcolmson, Writer in
Lerwick, Concerning Impressment of Men for Navy’ 1771.

" SA, GD144/116/14, ‘Tack by Contract between William Balfour of Trinaby, Factor for Sir Lawrence Dundas
of Kerse over the Lordship of Shetland, and Gideon Gifford of Busta and Robert Robertson of Gossaburgh, of
Dundas’s Property Lands in Northmaving and Delting’ 1769; SA, D31/22/4, ‘Rental of Shetland by William
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Scotshall had been a lieutenant in the Royal Navy and James Nicolson was the convener of
the Commissioners of Supply.' As a convener of the Commissioners of Supply he had the
only privilege or right to call the yearly meetings of the Commissioners of Supply.> Ann E.
Whetstone adds that “[1Jocal men were always chosen as substitutes; so all were subject to
local pressure.” In Shetland, the fact that the Sheriff substitutes were chosen from the élite of
the islands confirms somehow this affirmation. They had the opportunity to take actions in
favour of the interests of their social group. They also had a pretty good knowledge of
Country Acts and of their effects on the economy in Shetland: the judgement of the
“complaint for failure to herd” in 1777, when the Sheriff substitute of the time, James
Malcolmson, decided to use both the Scots Law and the Country Acts was a proof of Sheriff

Substitutes’ pragmatic approaches.

The prerogatives of the Vice-Admiralty substitutes were more blurry than those of the Sheriff
substitutes. They weren’t any precise rules in Scotland regarding the appointment of the Vice-
Admiral substitutes, only the fact that like for any other offices, one could deputise and
substitute one man or more for the office of Vice-Admiral. > Four Vice-Admiral Substitutes
can be traced back between 1758 and 1786. James Nicolson, Alexander Ramsay, Andrew
Heddell and Walter Scott were appointed as Vice-Admiral Substitutes. This list is
unfortunately not exhaustive. Long-term localy-based and short-term salvage-based Vice-
Admiral Subtitutes could be both appointed. Vice-Admiralty courts being set up on the place
of a wreck,’ it was necessary for the Vice-Admiral depute to have people on his side in the
different parishes. The commission granted by William Chalmers in July 1759 stipulated that:

Be it known to all men by these present Mr William Chalmers Esquire Vice-Admiral Depute of
Zetland, and hail Islands and Creeks thereto belonging [...] Nominate Constitute and Appoint the

Balfour. Rents and Taxes Payable to Sir Lawrence Dundas in Shetland, with Detailed Accounts of Townships,
and Remarks on Shetland’s Political Economy’ ca 1774; SA, D6/104/2, ‘Receipt by Walter Scott, Vice Admiral
Substitute, “for Account of the Whale [or Whole] Salvers™ 1784; SA, D8/149/8, ‘Letter by John Bruce,
Collector of Customs and Vice Admiral Substitute of Shetland, and Walter Scott, Vice Admiral Substitute, to the
Lords Commissioners of the Admiralty, Concerning a Squadron of French Ships on the Coast of Shetland.’

! Grant, Zetland Family Histories, 237; SA, D24/124/1, ‘Letter by William Balfour, Kirkwall, to James
Nicolson, Convener of Commissioners of Supply for Shetland. Concerns Government’s Demand for Seamen
from Shetland for the Navy -- “and the Consequence of Such a Demand during Seedtime or the Fishing Season™’
1770.

2 Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 71.

’ Whetstone, ‘The Reform of the Scottish Sheriffdoms in the Eighteenth and Early Nineteenth Centuries’, 69.
*SA, SC12/6/1777/14, ‘Complaint (Failure to Herd.) (Criminal)’.

> K. M. Brown and al., eds., ‘1581/10/91: Ratification Granted to Francis [Stewart], Earl of Bothwell’, in
Records of the Parliaments of Scotland to 1707 (St Andrews: University of St Andrews, 2015),
http://www.rps.ac.uk/trans/1581/10/91.

% Gifford, An Historical Description of the Zetland Islands in the Year 1733, 49.
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saids Alexander Ramsay and James Nicolson, or any one of them accepting, to be Admiral
Substitutes, ad hunc effectum [lat.: for this purpose] [...]"

“This purpose” was to constitute an Admiral Court in order to deal with the wreck of “a vessel
belonging to Copenhagen [which] was upon the fourteenth of this present month of July,
Stranded on or near the Island of Papastour”.2 In the same document, William Chalmers, the
Vice-Admiral depute, wrote that substitutes should be appointed for this wreck on the shores
of Papastour as “there being no Admiral Substitute in that Island”.’ Therefore long-term
locally-based Vice-Admiral Substitutes might have existed at the same time as short-term
salvage-based Vice-Admiral Substitutes. Similarities in the persons of the Vice-Admiral
Substitutes resided in the fact that: 1) they were all from Shetland. Indeed, they had to be the
first one on the spot when a wreck happened and they also had the knowledge of the local
division of wrecks. 2) When entering the office, they held reasonable places in Shetland’s
local élite. Among them, there were two writers® and a comptroller of Customs.” The reason
for their appointment was clearly stated in a Commission letter: they had the “ability and
loyalty” that were needed for the office.® 3) Two of them seem to have been appointed as
Sheriff Substitute a few years after being Vice-Admiral Substitute and one of them seems to
have become a comptroller of Customs and the tacksman of Thomas Dundas 2™ Baronet’s
estate in Gulberwick, Aithsting and Sandsting.” Becoming a Vice-Admiral Substitute offered

possibilities to climb the social or ‘judicial ladder’ in Shetland.
Bailies

Sheriff Substitute and Vice-Admiral Substitute were appointed by a Shetland official — the
Sheriff Depute or the Vice-Admiral Depute. Similarly, the bailies of Shetland who officiated
in the first half of the 18" century were appointed by the Earl of Shetland. Ten bailie courts
were numbered by Thomas Mouat in a very short note that he wrote in 1800 on the state of
the bailieries in 1688.® However it is highly difficult to know where his information came

from. A document of 1739 gives the names of 15 bailies and their 14 bailieries — the island of

! SA, GD144/118/15, ‘Commission by William Chalmers, Vice Admiral Depute of Zetland, to Alexander
Ramsay and James Nicolson, to Be Admiral Substitutes.” 1759.

> Ibid.

> Tbid.

* Ibid..

> Ibid..

% Ibid.

" This is most likely the same Andrew Heddell: SA, D11/195, ‘Letter Book of Andrew Heddell, Comptroller of
Customs at Lerwick, 1777-1795" n.d.; SA, SC12/6/1787/19, Petition (Desertion of Tack.) Pursuer: Andrew
Heddell, Tacksman of Sir Thomas Dundas’s Estate in Gulberwick. Defender : Laurence Smith in Grimsetter in
Quarff” 1787; SA, SC12/6/1789/15, ‘Summons of Removing. Pursuer : Mr Andrew Heddell, Tacksman of Sir
Thomas Dundas’s Lands in Aithsting and Sandsting. Defender : John Fraser in Garderhouse in Sandsting.” 1789.
8 SA, D25/1/5, ‘Note of Bailies of Shetland Parishes in 1688 Reconstructed by Thomas Mouat of Garth’ ¢ 1800.
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Unst having two bailies." A list that I have composed from more varied documents can trace

back thirteen bailie courts between the middle of the 17" century and the first half of the 18™

century.
Anno 1688 Likely
The Bailie of Dunrosness Sinclair Brother of Quendale
of Tingwall Charles Mitchell of Uresland
. Peter Hunter Brother of
of Nesting
Lunna
of Whalsay
more of Yell Neven of Scousburgh
guess Gilbert Bruce of Clivocast
not of Unst & Fetlar Brother of Muness
worth of Delting Andrew Mouat of Garth
noticing of Northmaving George Mouat of Hamnavoe
of Papa
of Sandness & Walls Cheyne of Tutaburgh
of Aithsting Umphrey of Sand
of Walls
of Gulberwick Arthur Nicolson of Ballister
of Bressay La_wrence Williamson Skipper
William Henderson of Gardie
SA, D25/1/5. ‘Note of Bailies of Shetland Parishes in 1688 Reconstructed by Thomas Mouat of Garth’, ca. 1800.

Table 21: Bailies: 1688

Andrew Sinclair baillie of the parishes of Dunrossness, Sandwick and Cunningsburgh
Robert Sinclair of House baillie of island of Burray

Sir John Mitchell of Westshore baillie of parish of Tingwall, Aithsting and Sandsting

John Scott of Melbie baillie of parishes of Walls and Sandness

George Greig bailie of island of Papa Stour

Alexander Sinclair of Brew baillie of the parish of Whiteness and Weisdale

Thomas Gifford of Busta baillie of Delting

James Cheyne of Tannick baillie of the parish of Northmavine

John Scott of Scarpo baillie of the island of Yell

Andrew Scott of Greenwall and Thomas | baillies of the island of Unst
Mouat, merchant in Uyasound

William Bruce of Urie baillie of the island of Fetlar

Robert Bruce of Simbester baillie of the islands of Whalsay and Skerries

Robert Hunter of Lunna baillie of Nesting and Lunnasting

James Greig baillie of the island of Bressay, parishes of Lerwick, Gulberwick and Quarff

SA, SC12/53/2/ page 259. ‘Obligation by Andrew Sinclair, Baillie of the Parishes of Dunrossness, Sandwick and Cunningsburgh, [...] and
James Greig, Baillie of the Island of Bressay, Parishes of Lerwick, Gulberwick and Quarff, to Robert Dick of Frackafield, for Payment of
£40 Sterling, Yearly, to the Commissioners of Excise for North Britain, for the Power to Exact and Levy the Several Excise Duties from the
Inhabitants of Zetland, Engrossed on 21 November 1739°, 1739.

Table 22: Bailies: 1739

"' SA, SC12/53/2/ page 259, ‘Obligation by Andrew Sinclair, Baillie of the Parishes of Dunrossness, Sandwick
and Cunningsburgh, Robert Sinclair of House, Baillie of Island of Burray, Sir John Mitchell of Westshore Baillie
of Parish of Tingwall, Aithsting and Sandsting, John Scott of Melbie Baillie of Parishes of Walls and Sandness,
George Greig Bailie of Island of Papa Stour, Alexander Sinclair of Brew Baillie of the Parish of Whiteness and
Weisdale, Thomas Gifford of Busta Baillie of Delting, James Cheyne of Tannick, Baillie of the Parish of
Northmavine, John Scott of Scarpo, Baillie of the Island of Yell, Andrew Scott of Greenwall and Thomas Mouat,
Merchant in Uyasound, Baillies of the Island of Unst, William Bruce of Urie, Baillie of the Island of Fetlar,
Robert Bruce of Simbester, Baillie of the Islands of Whalsay and Skerries, Robert Hunter of Lunna, Baillie of
Nesting and Lunnasting, and James Greig, Baillie of the Island of Bressay, Parishes of Lerwick, Gulberwick and
Quarff, to Robert Dick of Frackafield, for Payment of £40 Sterling, Yearly, to the Commissioners of Excise for
North Britain, for the Power to Exact and Levy the Several Excise Duties from the Inhabitants of Zetland,
Engrossed on 21 November 1739°.
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Date | Jurisdiction Bailie Sources (SA)

1650 | Whiteness and Weisdale John Cheyne of Essilmonth GD150/2534B/1

1667 | Yell Gilbert Nieven D13/8

1675 | Aithsting, Sandsting and Walls Laurence Umphray of Sand GD144/19/11

1707 | Walls Patrick Umphray of Sand D25/12

1717 | Gulberwick Andrew Bruce of Breiwick D24/108/22

1730 | Dunrossness, Sandwick and Andrew Sinclair of Quendale GD150/2534B/6; NAS,
Cunningsburgh RH11/29/1

1731 | Unst Thomas Mouat of Garth NAS, RH2/8/33

1734 | Tingwall, Sandsting and Aithsting John Mitchell of Westshore GD150/2534B/7
and “the lands in Quarf belonging in
property to him”

1740 | Delting Herculus Murray of Tagon D6/136/1

1743 | Bressay William Henderson D12/73

1743 | Lerwick Andrew Horrie D6/131/9/4

1744 | Northmavine John Gifford of Busta D25/3

1748 | Papa George Greig GD144/1/49

Table 23: Bailies: mid-17th to mid-18th century

Thomas Gifford wrote that all the parishes of Shetland had a bailie at their head.' It is very
difficult to know their degree of action and if the Bailies actually submitted themselves to the
different prerogatives and obligations enunciated both in the Country Acts and in the Scots
Law as there are only three surviving Court Books. There aren’t, at my knowledge, any
prosopographical studies of the Scottish bailies; such a study would shed light on a crucial
aspect of local justice and government in early modern Scotland. An analysis of all the
Shetland bailies in the early 18" century would prove itself complicated since the Court
Books didn’t survive. For this reason, I’ll focus my attention on the bailies of Dunrossness,
Northmavine and Unst. The bailie of Dunrossness, Sandwick and Cunningsburgh between
1730 and 1735 was Andrew Sinclair of Quendale. He was the brother of Robert Sinclair of
Quendale, a large landowner in Dunrossness and a renowned Jacobite and Episcopalian.” This
appointment is highly surprising. As I explained before, both the ministers of Dunrossness
and Robert 12" Earl of Morton had difficulties getting along with Robert Sinclair of
Quendale.” However in 1730 George 13™ Earl of Morton, brother of Robert 12" Earl of

Morton, appointed Andrew Sinclair and clearly stipulated in the charter “Andrew Sinclair

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 46.

2 SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

* NAS, RH9/15/142/2, “Memoir for the Earle of Morton [Admiralty Court: Representation to King by Robert,
Earl of Morton, Petitioning for Possession of Powers of Admiralty of Orkney, for “the Interest of the
Government, the Happiness of the Inhabitants of Orkney and the Islands Adjoining and for the Incouragement of
Those Who Are Well Affected to Your Majesties Government”]’, fol. 2; NAS, CS271/54449, ‘Robert Sinclair v
Walter Huggens (Minister of Dunrossness)’; NAS, RH9/15/142/1, ‘Representation For Robert Earle of Morton
[Admiralty Court: Representation to King by Robert, Earl of Morton, Petitioning for Possession of Powers of
Admiralty of Orkney, for “the Interest of the Government, the Happiness of the Inhabitants of Orkney and the
Islands Adjoining and for the Incouragement of Those Who Are Well Affected to Your Majesties
Government™]’.
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brother german to Robert Sinclair of Quendall”.! It probably shows only that in order to be
appointed as a bailie one should hold a quite high position in the local rural society. Andrew
Sinclair’s father, Laurence Sinclair of Quendale, was a commissioner of supply in 1675, 1689,
1690, 1696 and 1704.> Commissioners of supply were only appointed for one year.® Thomas
Mouat of Garth, the bailie of Unst, was also from a landed family in Shetland.* His father,
Andrew Mouat of Garth, was appointed commissioner of supply for the years 1696 and
1704.° Eventually, John Gifford of Busta, the bailie of Northmavine, was again from a landed
family in Shetland. John Gifford of Busta senior and Thomas Gifford of Busta were both
appointed Commissioners of Supply, respectively in 1689, 1690, 1698 and 1704, and 1706.°
The common points between the three bailies were the following: 1) they were all from a
landed family in Shetland. 2) Their father had been Commissioner of Supply which meant
that they owned land at a level of £100 per annum.’” Their main role was to collect the “cess”
or land tax; they could also assist in educational provisions and supervision of roads and
bridges.® They were “the most important single body for expressing the views of the
landholders in Scotland”;’ they represented the “landowning commoners”.'’ The Shetland
bailies had fathers who had been directly connected at the same time to the central
government and the local life. As such they were a perfect bridge between the local and the
national. 3) Regarding their administration of justice, they knew the Country Acts and the
socio-economic and cultural organisation of rural life in Shetland. They might have been
educated at Edinburgh and acquired some knowledge of the Scots Law. Thomas Gifford of
Busta, who was himself maybe the father of the bailie John Gifford of Busta, wrote that “most
people of condition [had] their children educated at Edinburgh”.!' They also had personal

interests in the parish.

' SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.
2 Grant, Zetland Family Histories, 266.
? Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 63.
4 Grant, Zetland Family Histories, 179-85.
° Ibid., 182.
°Ibid., 81 and 83.
" Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 62.
¥ Ian Donnachie and George Hewitt, Collins Dictionary of Scottish History (Glasgow: Harper Collins Publishers,
2001), 70-71.
?OWhetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 61.
Ibid., 62.
" Gifford, An Historical Description of the Zetland Islands in the Year 1733, 31.
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Ministers

The last Shetland’s middlemen were the parish ministers. The ministers of the Kirk carried the
whole system: they were the kingpins of the Scottish Kirk’s religious, moral and judicial

system. They implemented the coercive power of the Kirk on their flock.

Dunrossness

James Kay () Wealter Hugens William | [Tobn Mill (1) Tohn Tames
1682 4 1716 (transfered) D amwell | (1743 & 1805 Duncan  |Dencon
17202 1733 (transfereq) 7] (tramsferad)
173541742 1805 4 18141813 4 1822

Unst

Alexander Craig Tohm Catanach (7) John Willizm Archibald (7) chibald
(deserted) 1693 a 1717 Meldrum 173521785 13y
1683 a 1697 (prohibited) mmsfered)
71831719 P i 7943 1705
(2szistant and
John Hay (7) zucceszzor) () John Nicolson ()
172041734 1775421793 1796 41321
Northmavine
[J2mes Jzmes Buchan () (William Gifford () -
Rose (1) 1700 3 1727 1729 3 1767 |Willsam.
1651 a 1690 u _ (Watson
‘William Jack {assistant and successor) (7} (transferad)
1765 a 1808 1309 4 1821
] 1650 1700 1710 1720 1730 1740 1750 1760 1770 1780 1750 1800 1810 1820

prn b b e brerr o e berersr e e e b e beece beeer e b e
Scott, Hew. Fasti Ecclesiae Scoticanae. The Succession of Ministers in the Church of Scotland from the Reformation. Synods of Ross,
Sutherland and Caithness, Glenelg, Orkney and of Shetland, the Church in England, Ireland and Overseas. Vol. 7. Edinburgh: Oliver and
Boyd, 1928.

Figure 3: Ministers: Dunrossness, Unst and Northmavine

In order to keep some coherence, the focus will be mainly on the ministers who were admitted
in the parishes corresponding to the three bailieries previously presented: Dunrossness,
Sandwick and Cunningsburgh, Northmavine and Unst. Fourteen different men were presented
in these parishes to become parish minister, and one of them wasn’t admitted because he
suffered of “melancholy”,1 between 1682 and 1796. Two of them were from Shetland, one
from Orkney, seven from mainland Scotland and the last four were probably from mainland
Scotland as no other data connected them to Shetland. From Shetland there were John Mill,
son of James Mill, minister of Lerwick and William Gifford, son of John Gifford of Busta
senior. William Gifford’s nephew or brother was John Gifford of Busta, bailie of
Northmavine at the same period.” This connection probably facilitated cooperation between
the two courts but it also shows the connection between land, family and officials. The parish
of Northmavine could be said to have been completely under the control of the Giffords of
Busta in the 1740s. John Hay, minister of Unst between 1720 and 1734, was from Kilsyth,
North Lanarkshire, in mainland Scotland. His brother, Thomas Hay was appointed minister of
Yell, the neighbouring island and parish, in 1717.> Their education and father’s profession

provide other information on their background. Six ministers were educated at Aberdeen,

! Scott, Fasti Ecclesiae Scoticanae, 7:299.
? Ibid., 7:283.
> Ibid., 7:299.
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three at Edinburgh and a single one at St. Andrews; information is lacking on four of them.
On their father’s side: one had a minister as a father, another one a schoolmaster, another one
a local official and eventually one minister had a factor as a father. The fathers of the other ten
aren’t identified in the Fasti Ecclesiae Scoticanae.' Eventually the length of their stay in
Shetland can be investigated. Half of them spent less than twenty two years in Shetland and
the other half, more than twenty-two years. The Minister who had the longest residence was
John Mill. He was minister of Dunrossness, Sandwick and Cunningsburgh for sixty-two
years. Six of them had quite long tenures: they stayed for more than thirty-three years at the
head of their parish in Shetland.

Eventually, most of the Ministers were from outside Shetland. Two out of thirteen were
connected by birth to Shetland. It is difficult to know if the court that they led, the Kirk
session, was whatsoever affected by their origin, education and life in Shetland — a compared
study of their theological training and their sermons and preaches in Shetland would shed
light on such connections and influences. As non-Shetlanders, what was their knowledge of
Shetland rural specificities? As Shetlanders — once they had been living for some time in

Shetland — which role did they play in enforcing the Kirk Law and trying the Shetlanders?

They are three ways to approach their possible actions and knowledge of the Shetland system:
1) through the Kirk sessions records; 2) through their presence in the bailie courts books; and
3) through Sir John Sinclair’s statistical account for which John Mill in Dunrossness, William
Jack in Northmavine and James Barclay in Unst sent answers. There aren’t, to my knowledge,
any mentions of the Country Acts or of the different ways to keep good neighbourhood in
Shetland in the Kirk sessions’ minutes of the three studied parishes. It seems quite coherent
with the types of cases judged at court — sexual offences, ‘Unseemlie behaviour’, defamation,
breach of Sabbath and witchcraft. Shetland custom didn’t give any particular rulings for these
crimes except for the breach of Sabbath and witchcraft which were severely reprimanded.’
Nevertheless there is one type of offense or misdeed that could have brought the Ministers to
use the Country Acts: servants’ misbehaviours. The Kirk was strictly following the actions of
the servants who were said to bring misconduct in the country and houses. One of the main
means of domination of the Kirk over the servants was the attribution of festificates who
stipulated if someone who wanted to move from a parish could actually move away and if this

person was to be trusted.” In Shetland the Country Acts ruled on the misbehaviours of

! Scott, Fasti Ecclesiae Scoticanae.
* “The Old Country Acts’ acts 15 and 41.
? Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 107.
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servants and masters and provided fines in case of misconducts.! Ministers used them at the
bailie courts in cases of servants’ misconducts: in 1731, John Hay, the minister of Unst craved
the bailie court of the North Parish to “[supply] your petitioner in a womans Ser[van]t till
Nov[embe]r next”.? His current servant, Ursula Francesdaughter, “was found by the Elders to

be with child and had given Tho[mas] Lyon a man Ser[van]t of his for father”.’

Studying the Old Statistical Account is more fruitful. David Thomson, minister of Walls and
Sandness wrote that he regretted the disappearance of the bailie courts because small and
local offenses couldn’t be judged anymore.* His statement is interesting as he was not a
Shetlander and had just moved to Shetland when he wrote his answers to Sir John Sinclair.
How did he know about the Franchise Courts’ ‘positive’ outcomes in rural areas? He was
born in 1759 in Auchtermuchty in Fife, therefore after the 1747 Act. He had maybe heard or
read about it when he was still in mainland Scotland, maybe during his studies of divinity at
the University of Edinburgh® or maybe he had it explained by Shetlanders themselves. My
guess is that he knew about it from mainland Scotland as he used the expression ‘“baron
bailies™ to identify these men and the word “baron” was not used to name the “bailies” in
Shetland but it was highly used in mainland Scotland.” However this is the only trace of a

minister supporting the ‘old system’ in Shetland.

The appointment of these middlemen followed the same criteria in Shetland than in the rest of
Scotland. These officials were educated on the Scottish mainland at Aberdeen or Edinburgh.
The civil officials, as well as the ministers born in Shetland, belonged to families which
maintained privileged relations with the central government through a series of local offices.
Even if the Sheriff substitutes, the Vice-Admiral substitutes and the Bailies were from landed
families in Shetland, they tended to protect the rural life until the end of the 18 century. It
didn’t mean, however, that they didn’t try to individualise and divide the land but in order to
maintain the fishing tenures they had to promote the access to common resources. The
Ministers had a different agenda: they were not involved in the fishing industry. Their land

mattered to them and that’s why they promoted agricultural improvement.

' “The Old Country Acts’ act 12..

> NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733", fol. 9.
? Ibid., fols 8-9.

* Thomson, ‘Parish of Walls and Sandness’, 114.

3 Scott, Fasti Ecclesiae Scoticanae, 7:284.

® Thomson, ‘Parish of Walls and Sandness’, 114.

" Davies, ‘The Courts and the Scottish Legal System 1600-1747 : The Case of Stirlingshire’, 141.
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Local Officials

The Ministers as well as the Bailies and the Sheriff Substitutes needed local agents to
establish and enforce their coercive power. They appointed Elders, Procurators Fiscal,

Rancelmen and Lawrightmen.
Elders

In his book Reforming the Scottish parish, John McCallum explains that “[t]racing the social
background of kirk session members in any number is highly challenging, since we rarely
have direct information on the lives of more than a handful in any given parish, and because
of the difficulty in finding secure references to them outside kirk session minutes”.' He writes
about the kirk sessions in Fife at the beginning of the 17" century. However his conclusion
fits highly with the 18"-century situation. Leah Leneman in her study of the Atholl Estates
wrote that “only a small number of the elders of Blair Atholl were traceable, and they were
without exception small tenants”.”> Shetland Elders left traces in the Kirk Sessions minutes.
The minutes display the narrative of the parish life; nonetheless John McCallum explains that
“there was no such thing as a typical kirk session”.” The minutes of the Kirk Sessions varied
vastly from one Kirk Session to another. Common information was however found: 1) date
with or without texts read at service; 2) sederunt® (with or without list of attendance); 3)
offence, offenders and appearances; 4) yearly account and poor roll. The other information
such as the election lists of Elders were variously distributed within the records. Election lists
and sederunt with list of attendance provide clear indication of Elders’ diet or township.
Election lists however don’t indicate if one Elder, once elected, acted effectively at the
session. They cannot provide “attendance patterns™.” This is a small price to pay compared to

the scarcity of the sources.
The Elders were theoretically elected on a yearly basis. In practice: they served as Elders for a

much longer time. Some of them served until they died. Others had to stop because they were

moving away from the parish. Some were discharged as they had committed an offence.® In

' John McCallum, Reforming the Scottish Parish: The Reformation in Fife, 1560-1640 (Farnham: Ashgate,
2009), 160.

? Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 96.

* McCallum, Reforming the Scottish Parish, 187.

* “Sederunt, n. 1. a. In minutes of various courts, used (in its Latin sense) to introduce the list of members of the
court present. b. As a vernacular noun: The members, collectively, present at a particular sitting of a court”, in
Susan C. Rennie, ed., ‘Sederunt, N.’, Dictionary of the Scots Language. Dictionar O the Scots Leid, 2004,
http://www.dsl.ac.uk/.

> McCallum, Reforming the Scottish Parish, 156.

® Ibid., 154.
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Shetland it seems that the death of Elders was the main reason to elect new ones. In Sandwick
on February 18 1761,

[the] Session finding that their number [i.e. the number of Elders] was so decreased by death, that
there remained only three Elders of considerable age, and that there was an absolute necessity of
having the whole parishes of Sandwick & Cunningsburgh supplyd (sic) as soon as possible with
elders in every quarter — proceed to nominate the following persons whom they judge most fit for
that end viz. for Cunningsburgh Edward Halcrow & Laurence Bain for Fladabester diet Nicol
Halcrow for Aithsetter, Robert Mcpherson for Kotha, Peter Tulloch & Laurence Tulloch in
Vadsgarth for Vestanore and Claphoul — for Sandwick & Sand Gaun Black and Malcom Halcrow,
James Smith for Culliaster, James & Thomas Jamisons for Channerwick, Thomas Aiken, Charles
Leisk, & Robert Mode for Irland. Clozd wi]t[h] prayer.'

The election lists of the parishes of Dunrossness, Northmavine and Sandwick and
Cunningsburgh show that proper elections of a great number of Elders were rare. Some elders
were appointed during the year but on a more occasional and informal basis.> An election of
Elders was organised in 1763 by John Mill, minister of Sandwick and Cunningsburgh, when
some Elders and potential Elders were reckoned to be guilty of embezzlement.’ John
McCallum suggests this form of “ad hoc approach”: Elders were nominated when necessary.
The elections of Elders followed three steps, distributed on three consecutive Sundays: 1)
presentation and proposition to the congregation by the Minister of a list of Elders thought to
be appropriate for the office; 2) examination of the list by the congregation: the minister asked
‘if anyone had any sufficient reason against one man why he shouldn’t be admitted Elder’; 3)
ordination of Elders.” The ad hoc approach could be divided in two different practices: on the
one hand, ministers could nominate a large number of Elders, reaffirming some already in
place and appointing new Elders — this was mostly the case in Dunrossness, Northmavine, and
Sandwick and Cunningsburgh, in the second half of the 18" century; on the other hand,
ministers could nominate a small number of Elders, without reaffirming those already in place
— this was the case in the parish of Unst in thea early 18" century. These two practices

answered to specific needs and confirm an ad hoc approach.

"' SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842", fol. 14. See also: “and all
the old Elders being dead, except two old men”, fol. 18; “the old Elders taken off by death”, fol. 62; “As most of
the Old Elders were dead”, in SA, CH2/112/1, ‘Dunrossness Kirk Session Minutes, 1764-1841°, fol. 23. “The
Session taking into consideration the pawsity [paucity] of Elders in the Congregation occasion’d by the death of
several within these five years”, in SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739° n.d., fol. 59.

* McCallum, Reforming the Scottish Parish, 154. See, for example: SA, CH2/385/1, ‘Unst Kirk Session Minutes,
1720-1739°, 1739 1720, fol. 9.

’SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842", fol. 18.

* McCallum, Reforming the Scottish Parish, 155.

5 See, for example: SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739°, 1739 1720, fol. 9.

168

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



Parish Date | N. of Elders N. of year from the previous Source
nominated appointment
(n/a: not available)
Dunrossness 1772 | 25 n/a SA, CH2/112/1/23.
1791 | 34 19 SA, CH2/112/1/59.
Northmavine 1758 10 n/a SA, CH2/286/1/ 7.
1765 | 17 7 SA, CH2/286/2/1.
1783 | 11 18 SA, CH2/286/2/77.
Sandwick and 1761 14 n/a SA, CH2/325/1/14.
Cunningsburgh 1763 | 12 2 SA, CH2/325/1/18.
1791 | 21 28 SA, CH2/325/1/62.

Table 24: Elders: Election lists in Dunrossness, Northmavine, and Sandwick and Cunnigsburgh

Parish Date N. of Elders Source

Unst 12/06/1720 | 7 SA, CH2/385/1/5.
14/01/1721 | 2 SA, CH2/385/1/9.
01/05/1726 | 1 SA, CH2/385/1/31.
23/09/1739 | 4 SA, CH2/385/1/59.
05/11/1797 | 1 SA, CH2/385/2/1.

Table 25: Elders: Ad hoc approach in Unst

Who were the Elders? Some of the Elders nominated in Unst in the early 18™ century, James
Henderson in Bouaness and Gilbert Henderson in Midgarth in 1720, and George Pitcairn,
laird of Muness and Thomas Mouat, merchant in Uyeasound in 1721, seemed to have specific
profiles.' One James Henderson owned one merk of property land and 13 merk of udal land in
Bouaness in 1716;* and one Gilbert Henderson owned 2 merk of property land and 12 merk of
udal land in Midgarth at the same date.” They were the only two Elders in a sederunt to be
given with their name and place name.* George Pitcairn, laird of Mouaness, owned 7 % merk
of feued land and 84 merk of udal land in Muness as well as various small holdings on the
island of Unst.” Thomas Mouat was a merchant at Uyeasound one of the most commercially
active place in Shetland in the 18" cen‘[ury.6 These men were relatively wealthy compared to
the bulk of Shetlanders. They were “employers of labour” such as the Elders described by
William P. L. Thomson in Orkney.” They were the “better sort” described by William M.
Abbott as the “prosperous farmers and successful merchants”;® they were lairds or

“unspecified goodmen” writes John McCallum.” Both John McCallum and William M.

! SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739°, n.d., fol. 4 and 9.
j SA, SA4/2255, ‘Gifford’s Rental of Shetland: Transcript and Index’ 1716, fols 83, 91.
Ibid.
4 SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739°, 1739 1720, fol. 4.
> SA, SA4/2255, “Gifford’s Rental of Shetland: Transcript and Index’, fols 86, 96.
® Smith, Shetland Life and Trade 1550-1914, 53-54.
" Thomson, Orkney Land and People, 192.
¥ William M. Abbott, ‘Ruling Eldership in Civil War England, the Scottish Kirk, and Early New England: A
Comparative Study of Secular and Spiritual Aspects’, Church History 75, no. 1 (1 March 2006): 61.
’ McCallum, Reforming the Scottish Parish, 165.
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Abbott describe a 17th-century situation while William P. L. Thomson writes about the 18"-
century Orcadian Kirk. However what they all imply is the use of members of the rural élite
in order to enforce social control on the church level. William P. L. Thomson describes this as
“an obvious class element to the Session’s proceedings”.! This idea is challenged by the
inexistence of obvious members of the rural élite in the election lists of Dunrossness,
Northmavine and Sandwick and Cunningsburgh for a later period.” Between 1758 and 1791,
the Elders nominated in these three sessions didn’t appear on the rentals: they didn’t own
property or feued lands.’ They were probably tenants or small udallers. This result is similar
to what Leah Leneman has found for Blair Atholl.* Eventually, John McCallum writes that
“Im]ost of the unspecified individuals in these types of rural parish were almost certainly
tenants and feuars rather than subtenants and labourers, but the precise economic and social

status of these would have varied from parish to parish”.’

These Elders, whom we know almost nothing about, were compelled to two things: their good
fame and trust and a correlated fitness for the office. The crucial elements for their
appointment as Elders were an irreproachable character and moral as well as a ‘qualification
for the office’. When appointed in 1721, George Pitcairn of Mouness was said to be “a most
fit and well qualified gentleman for undertaking that office”.® The fitness and qualification of
a man was an impeccable moral and trust within the community. That’s why when an Elder
‘betrayed’ his Eldership when committing an offense he was “dismissed from the Eldership as
he could be no longer useful to that office”.” In 1763, in the parish of Sandwick and
Cunningsburgh, John Mill had to nominate new Elders because of the involvement of some of
the old Elders and Elders-to-be in embezzlement. The clerk wrote that

The Minister having some time ago read out before the congregation the names of several heads of
families condescended upon by the members of the Session as fit persons to be employd for
Ruling Elders in the United Parishes of Sandwick and Cunningsburgh, but many being found
guilty of scandalous outbreakings, in the affair of wreckd ships that happened about that time, and
more being suspected of the like crime -- the Session thought proper, to have the ordination of
Elders delayd till they saw if the Magestrate woud discharge his duty, in examining into that affair
to the outmust least any scandalous persons should be put into that sacred office.®

" Thomson, Orkney Land and People, 192.

2 SA, CH2/112/1, ‘Dunrossness Kirk Session Minutes, 1764-1841"; SA, CH2/286/1, ‘Northmavine Kirk Session
Minutes, 1729-1765"; SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842".
*NAS, RH4/102, ‘Rental of Lordship of Shetland’.

* Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 96.

> McCallum, Reforming the Scottish Parish, 166.

6 SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739°, 1739 1720, fol. 9. See also: SA, CH2/325/1,
‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 14; SA, CH2/385/1, ‘Unst Kirk Session
Minutes, 1720-1739°, 1739 1720, fol. 32.

"SA, CH2/112/1, ‘Dunrossness Kirk Session Minutes, 1764-1841", fol. 24. See also: SA, CH2/325/1, ‘Sandwick
and Cunningsburgh Kirk Session Minutes, 1755-1842", fol. 31.

¥ SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842", fol. 18.
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This long paragraph indicates two things: the necessity of an excellent reputation to be elected
as an Elder as well as their belonging to the bulk of rural Shetlanders looking for resources.

This confirms the idea that the Elders were probably tenants or small udallers.

Three criteria defined the character of the elected Elders: 1) they had to be ‘qualified’; 2) they
were local men and had to report poor and offenses of their district; and 3) they had to be
trustworthy within the community and for the minister. What did it mean for the community?
Did it have consequences on the implementation of justice? Two different approaches analyse
the place of the Elders in the parish community. On the one hand, Harriett J. Cornell explains
that “the authority of the kirk session was accepted as legitimate partly because of the role
played by the local laity and their connexions with local civil governance™;' she further insists
on the fact that “the elders of the session were local local men who knew or knew of the
people whom they governed”.? She eventually refers to Margo Todd who argues that “there
were distinct advantages to local enforcement of a system that might have been truly
oppressive if common knowledge of people’s troubles could not be brought to bear”.’ The
locality of the Elders provided them both with authority and legitimacy: knowing their
parishioners and their local issues were supposed to provide the Elders with a more operative
and understanding approach of their role. Margo Todd gives the example of Elders in
Kirkcaldy who tolerated the “casting of malt upon the Sabbath” as it was an important
economic resource in the region and it took time to produce alcohol.* In Shetland the
participation of Elders in the crime of plundering of wreck could be interpreted as an
adaptation to the local situation: wrecked goods provided consequent additional income and
materials to local families. However, John Mill, the minister of Sandwick and Cunningsburgh
didn’t approve with the behaviour of the local Elders and rebuked them all.” On the other
hand, the Elders contributed to maintaining a socially unequal Session: a class element as well
as a gender element characterised the Kirk Sessions. The Elders could belong to a high social
category in the parish — that was the case in Unst at least — and they had the possiblity to
‘forget’ cases when they saw fit — which could mean that they could preserve their own
interest or the interests of their counterparts and masters. There isn’t any proof of such
behaviour in Shetland — at least in the records analysed for this dissertation — but Leah

Leneman has found evidence of a case being reported at a session in 1749 but hushed up only

! Cornell, ‘Gender, Sex and Social Control’, 113.
2 .
Ibid.
> Margo Todd, The Culture of Protestantism in Early Modern Scotland (New Haven and London: Yale
University Press, 2002), 37; Cornell, ‘Gender, Sex and Social Control’, 113.
* Todd, The Culture of Protestantism in Early Modern Scotland, 37.
> SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842", fol. 18.
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because the possible illegitimate father was the son of a Lord.'! Traditional Scottish
historiography has seen the Kirk Sessions as institutions of oppression towards women,
explains Lynn Abrams.” Even though, Leah Leneman and Rosalind Mitchison haved argued
that men and women accepted — in most of the cases — the discipline of the Church and that
there was “no signs of stigma attaching to bastards, or to their mothers after penance”,” the
fact that women, in cases of pregnancies out of wedlock or antenuptial pregnancies, were
presented to the Sessions to speak up and to give the name of the father put them in a difficult

position. They were confronted to all-men Kirk Sessions.
Clerks, treasurers, Procurator fiscal and court officers

Elders and Ministers were the tools of social control but the Kirk Sessions had other members
who played a role in the judicial administration. The clerk of court and the treasurer were two
key elements of the organisation of the Kirk Session. However, clerk and treasurer left very
scarce traces in the records. The clerk was paid by the session; his money taken off yearly
from the collected fines. The same can be said of the treasurer. The clerk had to record the
works of the session. It’s one of the reasons why the minutes varied widely from one session
to another. The clerk should also write extracts from the session’s book or send letters
regarding processes. The treasurer had to draw an account of the collected fines, poor box and
other charges and revenues of the parish every year. He distributed money to poor people on
an irregular basis at several occasions during the year. Patrick Tulloch was clerk of the Kirk
Session of Sandwick and Cunningsburgh in 1755;* and Charles Rose, clerk of the Kirk
Session of Northmavine, died in 1759 and was replaced by John Halcrow.’ The clerk Patrick
Tulloch is an interesting character. His father, Laurence Tulloch was treasurer of the Kirk
Session of Sandwick and Cunningsburgh and “he [kept] their accts. now for the space of 30
years and therefore desired to be freed of that trouble”.® His son, Patrick Tulloch, who was
clerk at this time, was appointed treasurer after his father. No other clerk was appointed at this
time; Patrick Tulloch might have held both offices. In Unst, the schoolmaster William Ogilvy

was appointed treasurer of the Session in November 1728.” The appointment of treasurers

' Leneman, Living in Atholl, A Social History of the Estates 1685-1785, 101-2.

2 Lynn Abrams, Myth and Materiality in a Woman’s World: Shetland 1800-2000, Reprint (Manchester:
Manchester University Press, 2010), 160.

’ Leah Leneman and Rosalind Mitchison, “Girls in Trouble: The Social and Geographical Setting of Illegitimacy
in Early Modern Scotland’, Journal of Social History 21, no. 3 (1 April 1988): 495-96.

4 SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 1.

5 SA, CH2/286/1, ‘Northmavine Kirk Session Minutes, 1729-1765’, fol. 7.

6 SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 1.

"SA, CH2/385/1, ‘Unst Kirk Session Minutes, 1720-1739°, 1739 1720, fol. 44.
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both in Sandwick and Cunningsburgh and Unst follows a comparable process, on a local
scale, than the appointment of Sheriff Substitute or Admiral Substitute: 1) a family tie with a
coercive (or governing) institution could provide the insurance of probity; 2) skills could be
developed in a previous office or in a specific situation and therefore lead to higher positions
in the judicial bodies. Patrick Tulloch started clerk and was later appointed treasurer

following the reliable work done by his father as treasurer and his own work as a clerk.

The Sheriff Court — and bailie courts - clerks held a much higher position compared to their
counterparts at the Kirk Sessions. The bailie courts of Shetland employed clerks to write
down their minutes. Of them, we know almost nothing. The Sheriff Court employed clerks as
well. Ann E. Whetstone writes that “[t]he sheriffs depute and substitute were aided in carrying
out the work of the sheriff courts by the sheriff clerk [and] the procurator fiscal [...]. The
clerk and procurator fiscal [...] were fairly important officers who had a long connection with
the sheriff courts.”' The clerks of court had a privileged office. In 1747 they were not
concerned by the Heretable Jurisdictions Act. They kept hereditary rights to the clerkship.
They were appointed by the government for life and had to report only to them; they didn’t
receive any salary, they were paid by fees. They had to handle all the documents of the court
— records, letters, etc.” Ann E. Whetstone notes that most of the clerks in Scotland had a
background as writers or procurators;’ by an act of sederunt of 1680, they were required to be
notaries.* This background and education placed them on a medium high position on the
social scale of the local hierarchy. They had a certain degree of power as they were directly
hired by the government and paid on a fee-basis. They were also part of the judicial bodies
and as such they were a link in the chain from the bottom of the hierarchy to the top. The few
Shetland clerks that we know of are a good example of this process. James Nicolson who was
clerk between at least 1754 and 1762’ and James Malcolmson clerk in 1769° became
respectively Vice-Admiral Substitute at the end of the 1750s and Sheriff Substitute at the end
of the 1760s, and Sheriff Substitute from 1774 to 1785. These men step up from their
clerkship to a position of Sheriff Substitute.

; Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 17.

Ibid.
> Ibid., 18.
4 Ibid., 125.
> SA, SCI12/6/1754/4, ‘Petition (Craving That the Lands of the Estate of Voesgarth Be Set in Tack.) C.
December 1754’ 1754.
%SA, SC12/6/1769/1, ‘Criminal Libel (for Killing Petitioner’s Animals, Breaking into the Manse and Slandering
Petitioner, Writing to Petitioner a Note Threatening to Secure His Dismissal from the Office of Minister, and
Stirring up the People against the Petitioner.) (Criminal)’.
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Another man was employed by the Sheriff Court and the Bailies Court: the procurator fiscal.'
He is underestimated in Scottish historiography since he had a crucial office. He gave “his
concurrence to private prosecutions and [...] [initiated] government prosecutions”.2 Indeed
the procurator fiscal of court had the power to present cases at court but more importantly he
could bury others: he could choose which cases had to be tried. At the bailie courts he was the
‘local prosecutor for the local judicial institution’ especially in Dunrossness, Sandwick and
Cunningsburgh. Lawrence Sinclair of Goat was the Procurator fiscal at the bailie court of
Dunrossness, Sandwick and Cunningsburgh and William Mouat at the bailie court of Unst.’
William Mouat was both “the Procurator fiscall of the Baillie [of Unst] and Stewart Courts” in
1732.% He was a Mouat, probably connected to the Bailie of Unst, Thomas Mouat of Garth,
but information on his background are scarce. Lawrence Sinclair of Goat was a Sinclair such
as the Bailie of Dunrossness, Andrew Sinclair of Quendale. The Sinclairs of Goat were
defined as “heritable proprictor and udaller” of Goat, in Scatness, in 1717.° At the Sheriff
Court, Magnus Fraser was the Procurator fiscal between at least 1769 and 1774, James
Maclellan between 1787 and 1795 and Henry Ross in the last years of the 18" century.®
However this list is not exhaustive; the men appearing there are those whose names were
indicated in the studied corpus. Cases that the Procurator fiscal prosecuted or helped
prosecuting at the Bailie and Sheriff Courts, illustrated their action. In order to broaden the
scope of the study, the database of the Shetland Archives has been used to count the
procurators fiscal listed as ‘Pursuers’ at the Sheriff Court. This account isn’t without
imperfection. However it gives a good idea of the processes where the Procurator Fiscal acted

as prosecutor.

' The office of procurator fiscal in Scotland was from French origin and had first been adopted and adapted by
Scottish burghs in the 16™ century. See: William Reid, ‘The Origins of the Office of Procurator Fiscal in
Scotland’, The Juridical Review, 1965, 154—60.

? Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 19.

3 See for example: NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-
1735°, 5; NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733”, 3.

* NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733", fol. 14. Many
thanks to Tan Peter Grohse who confirmed my reading of this sentence.

> Gilbert Goudie, ‘Some Forgotten Incidents and Personages in the Local History of Shetland’, Proceedings of
the Society of Antiquaries of Scotland 25 (1890): 62.

% See for example: SA, SC12/6/1772/19, ‘Verdict of an Assize (Sheepstealing.) (Criminal)’ 1772; SA,
SC12/6/1789/40, ‘Petition Concerning Assault (Stabbing of John Hush Harpooner and Thomas Howard
Boatsteerer, Both on the Ship Blessing of London.) (Criminal)’ 1789; SA, SC12/6/1798/30, ‘Petition (to
Retrieve Sheep Mark Registers.)’ 1798.
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bailie courts Procurator Fiscal as prosecutor | N
Violence and mutual riot 29 30
Defamations 11 11
Rural troubles including Country Acts' breaches | 20 31
Miscelaneous 1 5
Theft 6 9
Total (Dunrossness and Unst) 67 86
NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.

NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.

Table 26: Procurator Fiscal: bailie courts

Sheriff Court Procurator Fiscal as prosecutor | N Procurator | % SC
fiscal/SC
Admiralty 2 62 3% 6%
Breach of contract/agreement/service 1 16 6% 1%
Defamation 6 10 60% 1%
Miscellaneous 2 113 | 2% 10%
Petition (miscellaneous) 4 105 | 4% 10%
Property 4 58 7% 5%
Rural troubles 3 60 5% 6%
Summons (miscellaneous) 1 262 | 0% 24%
Theft 23 49 47% 5%
Violence 26 154 17% 14 %
Total (1699-1799) 72 1078 | 7% 100%
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 27: Procurator Fiscal: Sheriff Court

In the first half of the 18" century, the Procurator fiscal of the bailie courts of Dunrossness
and Unst acted as prosecutor for the local government or prosecuted in concurrence with a
private pursuer in three-fourth of the processes at court. The situation was very different after
1747 when less than 10% of the cases saw an intervention of the Procurator fiscal. This was
not different to the situation in Ayr or in Kirkcudbright in mainland Scotland. It is difficult to
explain why in the bailie court of Dunrossness and Unst, the Procurator fiscal had such an
importance. This question hasn’t been studied anywhere else in Scotland to my knowledge. In
term of absolute value, the Procurator fiscal was mostly solicited at the bailie court in cases of
violence, rural troubles and defamations. At the Sheriff Court, violent behaviours held the
upper hand but at the difference of the bailie court, the Procurator fiscal intervened in
numerous cases of theft. On the 72 interventions of the Procurator fiscal only three were
dedicated to rural troubles identified as such. The principal role of the Procurator fiscal was to
support in court people who had been victims of violence — mostly physical but also towards

infrastructures such as dykes, plants or animals.”

' Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 20.
* For example: NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735",
fol. 3.
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The Procurator fiscal intervened in all the defamation’s cases at the bailie court and in 60% of
the same cases at the Sheriff Court. Thus resolving the problem of violence was crucial but
supporting the good name of the inhabitants was primordial." A more detailed analysis of the
Procurator Procurator fiscal’s role in the Scottish context would hopefully bring a fuller
account of their place in the local society. What appears from a study of Shetland sources is
that the Procurator fiscal’s role was to protect the interests of those who had access to the
court: at the bailie court he protected the fame and resources of the commoners; and at the
Sheriff Court he protected the goods of the landowners. At the bailie court, the Procurator
fiscal was a local man, close to the upper stratum of the rural hierarchy but not high up. He
served and knew the bylaws and the non-materialistic realities of the countryside such as the
importance of trust within the communities. At the Sheriff Court, the Procurator fiscal was an
educated man who served the interests of merchants and landowners. This oversimplified and
schematic description is only a line of approach and would greatly beneficiate from a

thorough study of the office of Procurator fiscal in Scotland before and after 1747.

Eventually the Sheriff Court employed an even less well-known figure than the Sheriff clerk
or the Procurator fiscal: the Sheriff Officer. Ann E. Whetstone explains that “[t]hey were
admitted by the sheriff under bond and served writs, carried executions and the like. They
were essentially the civil equivalent of the constables, although unlike constables they could
never do more than their warrant specifically allowed.”® As civil appointees the Sheriff
Officers didn’t have direct influence on the justice in Shetland, however they were a figure of
the local authority within their community. Indeed in 1772, “John Mowat Sheriff Officer”
received directions to transport a prisoner, James Simpson, from the Tolbooth in Lerwick to
the Kirk of Midyell. It was further detailed that John Mowat “must observe that he [James
Simpson, the prisoner] be not whipped till the day after his arrival at Midyell, & not before 12
0’Clock, that people in the neighbourhood may attend the Execution of the Sentence”.’

Sheriff Officers such as John Mowat contributed to decentralise justice by exporting locally

the verdict.
Rancelmen and Lawrightmen

The equivalents of the constables in Shetland were the Rancelmen and the Lawrightmen:

these police officers established a direct link between the house of the inhabitants and the

" Leah Leneman, ‘Defamation in Scotland, 1750—1800", Continuity and Change 15, no. 2 (2000): 209-34;
Abrams, Myth and Materiality in a Woman'’s World.

* Whetstone, Scottish County Government in the Eighteenth and Nineteenth Centuries, 125.

’ SA, SC12/6/1772/17, ‘Indictment (Sheepstealing). (Criminal)’, sec. 3.
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court room of the bailie courts and the Sheriff Court. In a document written in 1791, it was
plainly stated “[t]hat in particular the office of Ranselmen is extremely conducive to the well
being of this Country, especially as there is here no Commission of the peace, and

consequently no Establishment of Constables or other inferior Conservators of the peace”.!

The Rancelmen and the Lawrightmen are important figures in Shetland history. The existing
literature is complex: on one side, there are Samuel Hibbert and Gilbert Goudie’s 19th-century
descriptions of the officials’ duties” who seemed to have been both inspired by Thomas
Gifford’s description and on the other side, there are Steinar Ismen’s articles on the
institutions in Shetland and Orkney but which mostly use normative sources and deal with the
late Middle Ages.” In 1733 Thomas Gifford wrote long descriptions of the offices of
rancelman and lawrighteman:

Under the baillie there are ten or twelve honest men of the parish called Rancelmen. These are
judicially appointed and chosen in the bailiff court: the whole housholders of the parish being
present are asked, if they have any thing to object against such a man, why he should not be made
a Rancelman; and no objection being made he is entered into that office, and takes an oath to be
faithful and diligent therein, and the Rancelman’s instructions and power being read in open court,
and recorded in the court-book, each Rancelman may have an extract thereof, if he please. These
instructions are in the Appendix. The Rancelman has the power of a constable, to command the
inhabitants to keep the peace, and to call for assistance; and to enter any house within the parish at
all hours of the day or night, and search the house for stolen goods, which they call ranuling
[misprint for: rancelling]; and if they find any thing that the owner of the house cannot give a good
account how he came by it, then they seize him directly, and carry him to the bailliff, who takes
precognition of the cause; and if it infers the crime of theft, then the thief, with the fang or thing
stolen found in his custody, is sent to the prison, and the steuart depute acquainted thereof, who
appoints a day for trying the thief according to law, and in case the bailliff finds that the
representation of the rancelman will not amount to any proof of the crime of the theft, he
dismisseth the suspected thief, upon his good behaviour, with certification. [...] The rancelmen are
to give up lists of the poor in the parish at the bailiff-court [...]*

There is also in each parish a lawrightman, that is, an honest man, appointed judicially by the
bailliff, as the rancelmen are. His business is to weigh and measure the rent-butter and oil; and also
to judge of the quality thereof, and, if he finds it insufficient, to return it as not receivable. He is
sworn to justice, and keep just weights and measures.’

Thomas Gifford’s description is not a practical account of the offices of rancelman and

lawrightman even though one can see that he knew the technicalities of the office. He

"'SA, SC12/53/6/ folio 201r., “Attested Copy of Precognition for James Ross, Merchant in Lerwick, Concerning
Marches between Fladabester and Quarff on the Lands of Deceased Sir John Mitchell of Westshore, with
Evidence from Elderly Residents Citing Hill Marks and StyBilly, Engrossed on 13 February 1794.’, fol. 169r.
2 Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland’; Goudie, The Ancient Local Government of the
Shetland Islands; Gilbert Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland Parishes’, Proceedings
of the Society of Antiquaries of Scotland, 14 March 1892, 189-212; Samuel Hibbert, A Description of the
Shetland Islands, Comprising an Account of Their Geology, Scenery, Antiquities, and Superstitions (Edinburgh:
Archibald Constable and Co., 1822), 269-79, 333-35.
? Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland’; Goudie, The Ancient Local Government of the
Shetland Islands; Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland Parishes’; Hibbert, A
Description of the Shetland Islands, 269-79, 333-35; Gifford, An Historical Description of the Zetland Islands
in the Year 1733; Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°.
2 Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47-48.

Ibid., 48.
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presented in this text his own point of view on the offices and he ignored local differences.

These differences might nevertheless appear in practical sources such as Court Books.

The Country Acts and the Anent making or rancelmen, and their instructions provide
normative information on the definition of the office of the rancelmen and of the
lawrightmen.' Three acts out of 41 described (partly) the role of the rancelmen in the Country
Acts.”> A fourth act on weights and measures could be said to describe the office of
lawrightman but there was no mention of the name of the official in this act.” The office of
rancelman was more carefully defined in 1725 when Thomas Gifford then Stewart depute of
Shetland held a court at Burravoe where was presented “a Compend of the Country Acts for
directing the Rancell Men”.* Twelve acts were added that confirmed or increased the role of
the Rancelmen. From these normative materials, the role of the Rancelmen could be divided
in four categories: rancelling which means searching for stolen goods,” moral survey of the

inhabitants,” punishment of quarrels, swearing and defamation’ and supervision of agriculture

and trade.® In 1822, Samuel Hibbert classified the role of the rancelmen in eight categories:”

The Rancelman was intented to:

1 | be the guardian of the domestic morals of the district, being (as the act specifies,) entrusted with the power
of inspecting the manners of others

be the guardian of the religion of the district

be the guardian of the commercial dealing of the parish

be an inspector of the agriculture of the parish

be a steward for landlords

punish idle vagabond persons, and to take charge of the poor

NN | B (W( N

inform against all persons using any manner of witchcraft, charms, or any abominable or devilish
superstitions

8 | be a general thieftaker [...]; which last office was named Rancelling

Hibbert, Samuel. A Description of the Shetland Islands, Comprising an Account of Their Geology, Scenery, Antiquities, and Superstitions.
Edinburgh: Archibald Constable and Co., 1822, 272-273.

Table 28: Rancelmen: Samuel Hibbert

The 27™ act of the Compend provides a legal tool to protect the work of the Rancelmen:

Act 27. That no person in any way impede, maltreat, or abuse a rancelman in the full and free
exercise of his office, under the pain of ten pounds Scots money, beside personal punishment, and
a greater fine as the offence given shall be found to deserve; and that none refuse to aid and assist
a rancelman in the execution of his office when required thereunto, under the like pain of ten
pound money foresaid. "

' “The Old Country Acts’; Gifford, ‘Anent Making or Rancelmen, and Their Instructions’.
2 “The Old Country Acts’ acts 8, 10 and 11.

> Ibid. act 16.

* Gifford, ‘A Compend of the Country Acts’.

> Gifford, ‘Anent Making or Rancelmen, and Their Instructions’ acts i and xii.

® Ibid. acts ii, v, viii and x.

7 1bid. acts iii and iv.

¥ Ibid. acts vi, vii, ix and xi.

° Hibbert, 4 Description of the Shetland Islands, 272-73.

' Gifford, ‘A Compend of the Country Acts’ act 27.
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This act was added by Gilbert Goudie as the 42" act of the Country Acts to the version he
published in 1892 in the Proceedings of the Society of Antiquaries of Scotland.'

The Rancelmen have been compared to the constables of mainland Scotland but they could
also be compared to the ground officers and to the Birlaymen. lan D. Whyte explains how in
the 17" century, the ground officer of an estate had direct contacts with the tenants and

diverse duties.’

The ground officer was “an inspector of the agriculture of the parish” and he was intended to:

warn the tenants of when and where they were required to perform their labour services

supervise the work of tenants

ensure that the acts of the baron court were enforced and that wrongdoers were taken note of

collect rent for the chamberlain

undertake the removal of tenants

deliver impartial, sworn statements concerning disputeds between the tenants

NN N[ [|[W|N|—

play an active part in resolving disputes by such means as making valuations for damages or re-positioning
boundary stones

> variations from one estate to another

Whyte, lan. Agriculture and Society in Seventeenth Century Scotland. Edinburgh: John Donald Publishers Ltd., 1979, 48.

Table 29: Rancelmen: Comparison with ground officer

Compared to the rancelmen, the gound officer didn’t seem to have a role in term of moral
surveillance of the community and in the search of stolen goods but it is possible that they
also served as such. lan D. Whyte explains that sometimes the volume of work of a ground
officer on an estate was such that “part-time voluntary helpers known as birlaymen” were
appointed “from the ranks of the tenantry”.” Tan D. Whyte compares them to the “law-right
men” of the Northern Isles. His comparison his based on Gordon Donaldson’s account of the
lawrightman office.* In my opinion, the birlaymen are closer to the rancelmen than to the

lawrightmen — even in the 17" century and especially in the 18 century.

" Goudie, ‘The Old Country Acts, of Abridgements Thereof [The Fouds, Lawrightmen, and Ranselmen of
Shetland Parishes]’.

> Whyte, Agriculture and Society in Seventeenth Century Scotland, 48.

> Ibid., 49.

* Ibid.
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The Birlayman was “an inspector of the agriculture of the parish” and he was intended to:

—

maintain good neighbourhood

2 | provide impartial assessments in valuations or disputes

3 | ensure that the acts of the baron court or birlay court relating to agrarian affairs were implemented and that
any tenants who disobeyed them were reported

4 | supervise many of the proceedings where co-operation among the tenants was necessary but where self-
interest on the part of individuals had to be guarded against

5 | lay out boundary stones, divide lands of tenants into ‘just and equal’ runrig shares, decide how many
animals an area of pasture could support

6 | assess the value of crops and grass destroyed by stray animals so that compensation could be awarded to
the victim

7 | provide the proprietor with lists of approved repairs to the tenants farmsteads

> variations from one estate to another

Whyte, lan. Agriculture and Society in Seventeenth Century Scotland. Edinburgh: John Donald Publishers 1td., 1979, 49-50.

Table 30: Rancelmen: Comparison with Birlaymen

The Birlaymen didn’t seem to have had to supervise the moral conduct of the inhabitants or to
search for stolen goods but they had similar duties than the rancelmen for whom the
maintenance of ‘good neighbourhood’ was also at the heart of their office. Birlaymen,
similarly to the rancelmen, worked directly under the supervision of “the officer and baillie,
within the jurisdiction of the baron court or, on some estates, with a separate court of their
own know as the birlay court”.! There wasn’t any separate court for the Rancelmen in
Shetland: they worked under the direct supervision of the bailie in the first half of the 18"
century and afterwards under the Sheriff depute or substitute. Similarly to the Rancelmen, the
ground officer could be protected by an act of the baron court against “the ‘deforcement’ of
the officer”.” In 1732, the Procurator fiscal of the bailie court of Dunrossness complained
upon 17 persons in Cunningsburgh “for stoping hindring and impeding the rancelmen from
sighting their dykes threatening to beat them”; actions which were “contrary to the Countrey
Acts”. In 1709 in Stirlingshire, the ground officer at Balgair, Duncan Wood, complained that
the tenants “not only abused him be their tongues but also hounded out their wifes [...] with
lapfuls of stanes [who] thereby violently and cruelly beat [...] the said Duncan [...] by
throwing great stanes at him to the great danger of his life, the [...] bruises [still] remaining

794

upon his body”.

The Birlaymen and the ground officers shared similar duties with the Rancelmen. What were
the duties of the Lawrightmen in the 18" century? The Lawrightman’s action was, to my

knowledge, never described in any kind of local legislation in Shetland during the 17" and

' Ibid.

> Ibid., 48.

> NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735, fol. 13.

* Jean Dunlop, ed., Court Minutes of Balgair, 1706-1736, Scottish Record Society 87 (Edinburgh: Printed for the
Society by J. Skinner, 1957), 7; Quoted in: Whyte, Agriculture and Society in Seventeenth Century Scotland, 48.
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18" centuries. The only description of the office in the 18" century is given by Thomas
Gifford in 1733. Steinar Imsen, Norwegian historian, gives a very specific description of the
office in the late Middle Ages. The Lawrightman was “a delegate to the lawthing, who after
being sworn by the lawman could act as a lay judge in the provincial court™.! In the course of
the Middle Ages, Lawrightmen held most of the public offices in the local communities.” This
is not, however, the description of the office provided by Thomas Gifford. Why, then, did the
Lawrightmen in Shetland lose their function in the local court? How and why did they
become this one-per-parish man in charge of the weights and measures? This evolution has to
be connected to the Lawthing’s prerogatives in terms of weights and measures. The Lawthing
had a hand on the regulation of weights and measures.” When the Lawthing was abolished in
1611 and the Country Acts enunciated in 1615 by the Sheriff Court, there was no need for
Lawrightmen at the Sheriff Court but there was a need of men skilled enough to supervise
weights and measures. In Shetland, this prerogative of the Lawthing was transferred to the
now-redundant Lawrightmen, giving to the office a new meaning and role in the community.
Gilbert Goudie, the 19"™-century Shetland antiquarian, wrote that:

It is remarkable that while the Lawrightmen were the first of the local functionaries to be set aside
by the new alien authorities from Scotland, they seem to have lingered on, though it may have
been little more than in name, till well into last century.*

Indeed, I’ve explained how the Lawrightmen described by Thomas Gifford differed from
those of the earlier centuries and it is true that knowing on what scale the Lawrightmen

actually offiated in the 18™ century is a difficult task.

Rancelmen and Lawrightmen were all acknowledged by the Sheriff Court.” They appeared in
processes’ and were appointed by the Sheriff depute or his substitutes.” According to its
pragmatic approach towards the Country Acts, the Sheriff Court opened its doors to both

Rancelmen and Lawrightmen. This was explained — at least partially — by the similarity of the

; Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500°, 55.

Ibid.
? See for example: Absalon Taranger, ed., Magnus Lagaboters Landslov (Christiana: Cammermeyers Boghandel,
1915), 181-82 (MLL VIII 29); Steinar Imsen, ‘Lagrettemenn’, ed. Steinar Imsen and Harald Winge, Norsk
Historisk Leksikon (Oslo: Cappelen Akademisk Forlag, 1999).
4 Goudie, ‘The Fouds, Lawrightmen, and Ranselmen of Shetland Parishes’, 206.
3 For example: ‘The Old Country Acts’; NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland
of Lawrightmen & Ranselmen in the Island of Unst’; SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.)
(Criminal)’.
® For example, Rancelmen were present in the following processes: SA, SCI12/6/1774/7, ‘Complaint
(Compensation for Potatoes Destroyed by Swine.)’; SA, SC12/6/1789/60, ‘Petition (Concerning Obstruction of
Ranselmen.)’; SA, SC12/6/1792/3, ‘Petition (Concerning Theft - Sheepstealing.)’ 1792. To my knowledge, the
only Lawrightman appearing at the Sheriff Court is present in: SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.)
(Criminal)’.
" NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the
Island of Unst’; NAS, RH9/15/157/6, ‘Appointment by the Sheriff of Zetland of Ranselmen for Unst’ 1802.
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office with the increasingly used police constables in the Scottish mainland courts.! Thomas
Gifford himself compared the Rancelmen and the constables in 1733 and in 1791 James
Edmondston, clerk of the Commissioners of Supply for Shetland, wrote that the “Ranselmen
is extremely conducive to the well being of this Country, especially as there is here [...] no
Establishment of Constables or other inferior Conservators”.” The Rancelmen were already
locally based; they were accepted by the population; they knew both the territory and the
Country Acts. Why then bother and impose alien constables who even if they had been
handpicked in the local parishes and townships would have been a local defiance to the
common and collective order in Shetland? Since the Rancelmen had what could be defined as
an invasive role in the community — they could enter houses and break wooden chests by day
or night — the coercive institutions had to make sure that the people knew the extent of the
Rancelmen’s activities. In both the Sheriff Court and the bailie courts, the Rancelmen’s
Instructions or the Country Acts were read in public.’ The Shetlanders couldn’t pretend to not
know the Rancelmen’s duties and if so, they were sued at the Sheriff Court for obstructing the

work of the constables.*

In practice, several questions can be asked. Who were the Rancelmen? What were their
criteria of recruitment? How were they convened to court? What kind of cases did they mostly
work on? What was their part in these cases? Did it lead mostly to the same verdict? What did
their work imply for the rural communities? Four main sources provide information on the
Rancelmen of Shetland: the bailie court Books, the Sheriff Court Records and two lists of
appointment dated 1772 and 1802.> We know very little of these men. In most of the cases,
we have their first name and surname as well as their parish of residence; usually their
township is also indicated. Other information such as literacy level, age or matrimonial status
is difficulty gathered as they were seldom indicated. In 27 processes held either in a bailie
court or at the Sheriff Court, 47 Rancelmen have been identified. Of which only eight were

singled out with an indication of matrimonial status and age, and 14 with an indication of their

" Brown and al., ‘1661/1/423: Commission and Instructions to the Justices of Peace and Constables’.

? Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47; SA, SC12/53/6/ folio 201r.,
‘Attested Copy of Precognition for James Ross, Merchant in Lerwick, Concerning Marches between Fladabester
and Quarff on the Lands of Deceased Sir John Mitchell of Westshore, with Evidence from Elderly Residents
Citing Hill Marks and StyBilly, Engrossed on 13 February 1794.”, fol. 169r.

? See for example: SA, SC12/6/1790/50, “Petition (Concerning Swine on the Scattald of Haryilie.)’.

4 NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735’, fol. 13; SA,
SC12/6/1789/60, ‘Petition (Concerning Obstruction of Ranselmen.)’.

> NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733’; NAS,
RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735’; SA, SC12/6, ‘Lerwick
Sheriff Court Records: Ordinary Court Processes 1692-1900°; NAS, RH9/15/157/5, ‘Appointment by the
Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the Island of Unst’; NAS, RH9/15/157/6,
‘Appointment by the Sheriff of Zetland of Ranselmen for Unst’.
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writing skills. The average age of these eight men was 47.6 years old with a maximum of 60
years old and a minimum of 41 years old and they were all married. This would indicate that
men already settled in life as already married and men who were of a certain age without
being considered as ‘aged’ tended to be appointed as Rancelmen. This fits with the normative
definition of the Rancelman: he had to be capable of active work such as rancelling but at the
same time his work could only be performed if he knew the community enough. He had, for
example, to collect the names of the poor of a parish.! Eventually on the 14 men who had an
indication of their writing skills, half of them were able to sign the minute.” In Shetland, this
indicates a rather high level of education in an occupational category, since — at least in the
first half of the 18" century — only 11% of the witnesses at the bailie court of Dunrossness
knew how to sign.’ It is difficult to draw any conclusion on the recruitment’s criteria of the
Rancelmen. However, in accordance with the tasks that they were supposed to achieve, being
more literate than the other inhabitants, as well as of a mature age and married seem to be
logical. They must have been ‘pillars’ of the community and in that respect quite similar to
the Elders of the Kirk Session. Another similarity with the Elders was how they delated
misdeeds to the court. On a regular basis, the Rancelmen were called at the bailie court to give
the names of the wrong-doers. The similarity of the procedure is particularly striking between
the bailie court and the Kirk Session of Unst. In the first half of the 18" century, Elders and
Rancelmen were summoned and interrogated in very similar ways both at the bailie courts
and at the Kirk Sessions. Here are two examples:

Att Troll the 19th Nov[emb]er 1732 Court fenced Stembord called and Country Acts read the
SeverallRanselmen are Examined and being Interrogate if theyhad punctually observed their duty
or if they had any Complaintsto give in before this Court w[ith] Respect to Riots or theivery [sic]or
any other Inormities they answered that they had observedtheir Duty but that they had no
Complaints to give in worthy of Censure®

Ballasta Julie 3d 1720 After prayer sede[run]t Mr John hay minister and whole Elderes present the
quilk day Andrew fordice low[rance] bruce w[illialm w[illialmson Andrew Henderson ja[mes]
sinclaire low[rance] wlillialmson Andrew sinclaire wer after sermon publicklie ordeened Elderes
The minister asked the Elderes if they had any thing to lay before the session it was answered by
the Elderes that they did not know [of] any scandal meeting closed w[i]th prayer’

To confirm this idea of ‘pillars’ of the community, the Rancelmen received, in both normative

and practical sources, intrinsic qualities: they were supposed to be “ten or twelve”, to have

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 48.

? On the question of literacy in Scotland, see: Robert Allan Houston, ‘The Literacy Myth?: Illiteracy in Scotland
1630-1760°, Past & Present, no. 96 (1982): 81-102.

’Audrey Beaudouin, ‘La Bailiery Ecossaise de Dunrossness, Sandwick et Cunningsburgh. La Vie Rurale Des
fles Shetland Pendant La Premiére Moiti¢ Du XVIIIe Sicle’ (Mémoire de Master, Université Rennes 2, 2009),
165.

*NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733, fol. 10.

> SA, CH2/385/1, “Unst Kirk Session Minutes, 1720-1739°, 1739 1720, fol. 2.
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taken an oath and to be honest. The figure twelve might be a further indication that the
Country Acts came from medieval legislation either local or national. Indeed in the Church
Law of the Book of the Gulathing, “twelve of the most prudent men of each bishopric” or
“twelve of the most discreet men” should be appointed by the bishops “to act with them” or
“to go with them” in different situations such as the death of the king." In his book, Konge og
gode menn i norsk riksstyring ca. 1150-1319, Knut Helle explains that the different boards or
committees, nevnder, of ‘good men’ in medieval Norway “would usually consist of 12

persons or a fraction or a multiple of this figure.””

Genevieve Buhrer-Thierry explains how
“[i]n the purest tradition of medieval symbolism, the figure twelve represents an idea of
harmony and plenitude coming from the biblical culture: the twelve tribes of Israel, twelve
Apostles of Christ. It is the ultimate egalitarian group whose members meet for the same

purpose and the same ideal.”

The group of Rancelmen was a committee that shared the same
purpose and ideal: rancelling and maintenaing good neighbourhood being their most
important goals. Even though the figure fwelve might not have been as meaningful in the 18"
century than in the medieval ages it was still used in the normative texts. In practice, the only
appointment lists of Rancelmen that have been kept until today were written for the island of

Unst in 1772 and 1802 and they show a different reality. Thirty one men were appointed as
Rancelmen in Unst in 1772 and thirty two in 1802.

These ‘twelve men’ also had to share an oath. Here again, the filiation between the Country
Acts and a medieval legislation either local or national appears. Knut Helle explains that the
usual committee of ‘twelve good men’ had to take an oath.” Oath taking has a long history in

European politics and justice.” The fact that the Rancelmen were under oath means that they

' Larson, The Earliest Norwegian Laws. Being the Gulathing Law and the Frostathing Law, 35-36 Gulathing
Law (GL) 12.

* “disse nemndene vanlig skulle besti av 12 personer eller en brok eller et multiplum av dette tallet”, in Knut
Helle, Konge Og Gode Menn I Norsk Riksstyring Ca. 1150-1319 (Bergen/Oslo/Tromse: Universitetsforlaget,
1972), 91; ‘“Tolvmannsnevnder’ in: Ibid., 91-99.

? “Dans la plus pure tradition du symbolisme médiéval, douze représentent une idée d'harmonie et de plénitude
provenant de la culture biblique : les douze tribus d'Israél, les douze apotres du Christ. C'est par excellence le
groupe égalitaire dont les membres sont réunis pour un méme but et par un méme idéal.”, in Geni¢ve Buhrer-
Thierry, ‘Michel Pastoureau et Jean-Claude Schmitt, Europe. Mémoire et Emblémes’, Médiévales 11, no. 22
(1992): 239; See also: Michel Pastoureau, Une histoire symbolique du Moyen Age occidental (Paris: Seuil,
2004), 24-25. “Au Moyen-Age, [les nombres] expriment autant des qualities que des quantités et ne doivent pas
toujours étre interprétés en termes arithémtiques ou comptables, mais en termes symboliques. Trois, quatre ou
sept, par exemple, sont des nombres symboliquement primordiaux qui signifient toujours plus que les seules
quantités de trois, quatre et sept. Douze ne représente pas seulement une douzaine d’unités mais aussi 1’idée
d’une totalité, d’un ensemble complet et parfait ; de ce fait, onze est insuffisant et treize est excessif, imparfait et
néfaste.”

* Helle, Konge Og Gode Menn I Norsk Riksstyring Ca. 1150-1319, 93-94.

> See for example: Raymond Verdier, Le serment: Signes et fonctions (Paris: Editions du Centre national de la
recherche scientifique, 1991); Jean de Viguerie, ‘Contribution A L’histoire de La Fidélité. Note Sur Le Serment
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not only had to respect their community and the institution that they served but also to respect
their office in the eyes of God. On mainland Scotland, the Birlaymen and the ground officer
took “an oath of fidelity upon appointment”, explains lan D. Whyte. The Court Book of the
Barony of Forbes indicates that the Birlaymen had to be “loyal and true [...] both to master
and tenants”." In the sixth edition of the Dictionary of the English Language, dated 1785, the
oath is defined as “[a]n affirmation, negation, or promise, corroborated by the attestation of
the Divine Being.”* The oath is sacred. An oath breaking meant that the oathbreaker, his
family and his community could suffer from God’s revenge. That’s why all the cases, where
an Elder or a Rancelman — even though I haven’t found any traces of misbehaviours from the
Rancelmen — was guilty of any wrong behaviour, were dealt with great consideration and
firmness. That’s why oath and honesty appear as extremely complementary in early modern
Shetland. Indeed the Rancelmen who were allowed to swear an oath had to be honest and
when they acted dishonestly, they broke their oath. Honesty was a complex value in early
modern Europe. In 1785, Samuel Johnson defined honesty as “justice; truth; virtue; purity”.’
This very simple definition conveys the different meanings of honesty in the 18" century.
While honest had a three-fold definition: “l. Upright; true; sincere. 2. Chaste. 3. Just;

righteous; giving to every man his due.”

The word honest was used in Shetland not only for
the Rancelmen, but also the Lawrightmen and the twelve men perambulating the scattald’s
boundaries and for various men appearing in the court records at the Sheriff Court or at the
bailie courts.” In his definition of honesty in 18"-century Languedoc, Yves Castan explains
that honesty was a quality given by birth at the superior class and that it could be only
acquired by meérite from those of the inferior classes. He explains that it is a “common

ambiguity to all the societies to invest their élite, as an intrinsic value, of a quality proclaimed

En France A L’époque Des Guerres de Religion’, Annales de retagne et Des Pays de I’Ouest 82, no. 3 (1975):
291-95, doi:10.3406/abpo.1975.2780.

' Thomson, ‘The Forbes Baron Court Book, 1659-1678’, 237; Quoted in: Whyte, Agriculture and Society in
Seventeenth Century Scotland, 237.

* Samuel Johnson, 4 Dictionary of the English Language: In Which the Words Are Deduced from Their
Originals, and Illustrated in Their Different Significations by Examples from the Best Writers. ... By Samuel
Johnson, The sixth edition, vol. 2 (London: printed for J. F. and C. Rivington, L. Davis, T. Payne and Son, W.
Owen, T. Longman, [and 21 others in London], 1785), para. Oath.

3 Samuel Johnson, A Dictionary of the English Language: In Which the Words Are Deduced from Their
Originals, and Illustrated in Their Different Significations by Examples from the Best Writers. ... By Samuel
Johnson, The sixth edition, vol. 1 (London: printed for J. F. and C. Rivington, L. Davis, T. Payne and Son, W.
Owen, T. Longman, [and 21 others in London], 1785), para. Honesty.

4 Ibid., vol. 1, para. Honest.

3 Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47, 48 and 84; SA, SC12/6,
‘Lerwick Sheriff Court Records: Ordinary Court Processes 1692-1900’; NAS, RH11/29/1, ‘Dunrossness
Sandwick and Cunningsburgh: Bailie Court Book 1731-1735".
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otherwise to be expected from all”.! Was it the case in Shetland as well? Who were these
honest men? What did these men have in common? Unfortunatemy, the Lawrightmen, the
Elders, the Rancelmen, the men who provided information on the scattalds’ boundaries at the
Sheriff Court” and those who were called ‘honest’ at court’ didn’t leave numerous traces.
Nevertheless, one can point out a few things. Those men who were called ‘honest’ were not
wealthy landowners. Indeed the Elders — at the exception of the Elders of Unst at the
beginning of the 18" century — and the Rancelmen didn’t belong to the category of rich
landowners. Yet they could be identified as the superior stratum of the farming-fishing
communities. They had settled down, married and some of them knew how to write. Those
described at the Sheriff Court as being ‘honest’ and the ‘old men’ identifying the scattalds’
boundaries had similar features. They shared these features with the Rancelmen and the
Lawrightmen. They had gained trust from their community and were therefore trusted in their
neighbourhood. They had developed specific skills. Eventually, they had shown an excellent
level of local knowledge. It is interesting to see how this practical description fits with the
definition of 1785: they could be trusted which meant that they were “upright; true; sincere”
and they had excellent local knowledge which meant that when needed they could be “just;
righteous; giving to every man his due”.* All this meant that these ‘honest men’ can’t be
described as being part of the local élite of wealthy landowners, ministers and high judicial
officials in Shetland in the 18™ century. These ‘honest men’ could be “honest tho’ poor”.’
This definition of local honesty has to be understood in the broader context of trust within
Shetland’s community but also as something that might have evolved between the late Middle
Ages and the early modern period. Steinar Imsen explains how the Lawrightmen belonged at
first to the group of “the best men of the country” and then to the group of “the honest men of

the country”. For the Norwegian historian, it is explained by a change in recruitment. For

Steinar Imsen, the Lawrightmen recruited in Shetland after 1400 were from a less exclusive

' « une ambigiiit¢ commune a toutes les sociétés que d’investir leur élite, comme d’une valeur propre, d’une
qualité proclamée par ailleurs normalement exigible de tous », in Yves Castan, Honnéteté et Relations Sociales
En Languedoc Au XVIlle Siecle (Paris: Plon, 1974), 23.

* See for example: SA, SC12/6/1797/45, ‘Summons of Molestation (Concerning Kelp Houses at Aith.)’; SA,
SC12/6/1797/29, ‘Petition (to Fix Boundaries of Scattald of Quarff - the Pursuer’s Tenants Having Been
Molested by the Men of Fladabister While Building a Cro.)’ 1797; SA, SC12/6/1793/8, ‘Petition (for Enclosing
Part of the Undivided Commonty of Schurron in Wiesdale.)’.

3 See for example: SA, SC12/6/1754/4, ‘Petition (Craving That the Lands of the Estate of Voesgarth Be Set in
Tack.) C. December 1754°; SA, SC12/6/1774/7, ‘Complaint (Compensation for Potatoes Destroyed by Swine.)’;
SA, SC12/6/1780/9, ‘Petition (for Delivery of Sheep.)’ 1780; SA, SC12/6/1785/14, ‘Petition for Division of
Tang at Ness of Houlland and Hamnavoe, South Yell’; SA, SC12/6/1789/60, ‘Petition (Concerning Obstruction
of Ranselmen.)’; SA, SC12/6/1791/51, ‘Petition (Appropriation of Swine.)’, 1791; SA, SC12/6/1795/60,
‘Petition (for Intromitting with a Ram Conceivably Infected with Scab.) (Criminal)’ 1795, 6.

* Johnson, 4 Dictionary of the English Language, 1785, vol. 1, para. Honest.

> SA, SC12/6/1795/60, “Petition (for Intromitting with a Ram Conceivably Infected with Scab.) (Criminal)’.
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background.! Similarly, Ian D. Whyte explains that on mainland Scotland, the “Birlaymen
were referred to as ‘honest’ or ‘sworn’ men and this indicates their status. They were merely
tenants in whom the proprietor or his officers placed a particular trust and who could be relied
upon to give a fair, impartial verdict under oath in disputes and other business between

tenants and between a tenant and the proprietor.™

Rancelmen — but also Lawrightmen, Elders and Birlaymen — had to be honest because they
had taken an oath which made them liable in front of the community but also in front of God.
They had to be themselves the living example of all the good behaviours detailed in the
Country Acts otherwise their punishment would me more important than for the others such
as it was explained in Their Instructions:

And in the last place, as you are intrusted with a power of inspecting the lives and manners of
others, so let your own good life and conversation be exemplary unto them for good, and take care
that you are not found guilty to those faults yourselves, that you are called to reprove in others, for
if ye should, your punishment shall be double to theirs; now all these instructions, as far as it is in
your power, you promise and swear solemnly in the sight of Almighty God, and as you shall
answer to him at the great day, faithfully and honestly to observe and perform.*

The lack of information on the recruitments’ criteria is difficult to fill with any other kind of
data on the Rancelmen’s life. However information on the Rancelmen’s office and practical
actions are more numerous. The materials come from the Sheriff Court and the bailie courts
of Dunrossness and Unst where Rancelmen officiated. The materials provide information on
three important questions: 1) in what kind of cases did they interfere? 2) What was their role?
3) What was the result of the process? The answers to these questions provide the practical
definition of a Rancelman’s office as well as they supplement the theoretical definitions
provided by Thomas Gifford in both his Historical Description® and the Appendices of the

same text.5

" Imsen, ‘Public Life in Shetland and Orkney, C. 1300-1500’, 61.

> Whyte, Agriculture and Society in Seventeenth Century Scotland, 49.

? Gifford, ‘Anent Making or Rancelmen, and Their Instructions’, 95.

* Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47-48.

* “The Old Country Acts’; Gifford, ‘Anent Making or Rancelmen, and Their Instructions’.
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Type of process N=27

defamation

miscelaneous

mutual riot

resource regulation

swine rooting

theft

3
2
3
obstruction to Rancelmen 3
1
4
1
1

violence

NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

In one process, the issues of swine rooting and obstruction to Rancelmen appear simultaneously

Table 31: Rancelmen: Interventions at court

In 27 processes shared between the Sheriff Court and the bailie courts, the Rancelmen
interacted with the courts mostly on cases of theft. They also contributed to processes in cases
of swine rooting, defamation and mutual riots. As they could be impeded in their work by
other inhabitants, they also appeared in cases of obstruction to Rancelmen. Are these results
in accordance with the theoretical framework of the office? If we read through Thomas
Gifford’s description of the office of Rancelman, the first role of the Rancelman should be to
rancel which means “to search for stolen goods”.' For his first and etymologic role, the
practical data seem to follow the theoretical frame. The Rancelmen were called to investigate
on thefts. Their second, third and fourth roles should be to survey the moral of the inhabitants,
to punish the infamous words and to supervise agriculture and trade. Within these 27
processes, no reference to moral survey of the inhabitants or help to the Church by the
Rancelmen was made. It doesn’t mean that the courts didn’t collaborate with the Kirk Session
but that the Rancelmen were not asked to investigate on such cases. In regards to cases of
defamation and mutual riots, the Rancelmen were called to investigate but there’s no
comparison there with the number of cases of theft. Eventually Rancelmen were called to
protect both common resources and arable land; for example, from the rooting of swine that
were said to deteriorate immensely the ground. The average number of Rancelmen per
process was 1.74: the Rancelmen were usually not working alone on cases. The highest
number of Rancelmen working on a case was in 1790 when Walter Taylor in Bailester,
George Laurenceson in Deal, James Linklater in North Caldcliff, James Chappie in South
Laxfirth, Thomas Peterson in North Laxfirth and Alexander Pottinger in Greenwall (six men)
all in the Parish of Tingwall were summoned by an Itinerant Sheriff Court to look for rooting
swine and sell them by roup.” When more than one Rancelman was working on a case, one

can wonder if all the Rancelmen were assigned the same job to do. On a number of 62

! Gifford, An Historical Description of the Zetland Islands in the Year 1733, 47-48.
*SA, SC12/6/1790/50, ‘Petition (Concerning Swine on the Scattald of Haryilie.)’.
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Rancelmen, 24 of them had to rancel, 9 of them had to catch an animal (and sell it) and 8 of
them performed only a delation. Then we find other activities such as apprehend a thief, guard
a prisoner and survey an area or dykes. The fact that the main activity of the Rancelmen was
rancelling is not surprising: it was theoretically their main prerogative and in practice, we’ve
seen that they were mainly summoned to work on such cases. The same can be said for all
other activities: they were all in accordance with the theoretical framework of the

Rancelman’s office.

Action N=62
answer as a witness 1
apprehend a thief 3

catch an animal (sell it and deal with the proceeds) 9
delate 8
divide and count sheep 2

give an account 2

give sheep marks 1

guard a prisoner 4
interrogate witnesses 2
rancelling 24
survey an area 6
survey and/or measure the dykes 4

write a report 2

NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

In three processes, the rancelmen delated and rancelled at the same time.

Table 32: Rancelmen: Actions at court

Did the action of a Rancelman always mean that the defender(s) was (were) to be found
guilty? Well, the answer is: most of the time, when a Rancelman was called to participate in
the action the defender(s) was (were) found guilty. In which proportion then? Was it different
from the other processes? The first question is easy to answer: more than half of the cases
where a Rancelman intervened the defender(s) was (were) found guilty. The second question
is more difficult to answer as I haven’t estimated the Sheriff Court’s rate of verdicts. However
I can give a figure for the bailie courts of Dunrossness and Unst. There the figures are a bit
different. The defenders were found guilty in a slightly more than half of the cases where the
Rancelmen officiated. For the other cases, the defenders were found guilty in 2/3 of the cases.
The calculations are set up on a very small corpus. This could explain the difference between
the processes with and without Rancelmen. My guess is that at the bailie courts, Rancelmen
could actually help the defenders. When the Bailie didn’t call for any expertise — from the
Rancelmen or anyone else — the defender(s) had no solution but to defend himself or hoped
for fair witnesses’ reports. The action couldn’t be overturned: that’s why when someone was

‘falsely’ accused of theft, he or she could sue for defamation but the theft would never be
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investigated. The Rancelmen acting as police agents could bring some proper clues and less

passionate information to the process.

7
N
2

Decision

adducing proof

bailed

banished

discharges, assoils, repels the action

fines and amerciates; ordains to pay the skaith

ordains to go or be carried to the stocks

respect the herding act

n/a

guilty

not guilty

NN = || == O | N |W|—=|—

other

N: Number of processes

n/a: Not available

NAS, RH2/8/33. ‘Photostat Copy of bailie court Book of the North Parish of Unst’, 1731-1733.
NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 33: Rancelmen: Decisions at court

Thus it is very difficult to state on how and why the presence of the Rancelmen at court could
have an influence on the results of a process or on the conduct of judicial affairs on a local or
county scale. Some hypothesis can be summed up. 1) The Rancelmen as police officers could
bring fairest account in processes; 2) The Rancelmen as local men had a good knowledge of
both the territory and the by-laws thus they could properly survey lands, dykes and drive
animals; 3) The Rancelmen as local men were mostly respected by the community as such
they could serve more effectively the judicial courts. It is also possible that their very local

jurisdiction gave them the possibility to deal and treat misdeeds before they went to court.’

Of the Lawrightmen, we know very few things. They were supposed, just like the rancelmen,
to be honest, to be one per parish and to be “sworn to justice”.” They had “to weigh and
measure the rent-butter and oil; and also to judge of the quality thereof”.” Honesty and oath
are here again closely connected. Nevertheless, it is extremely difficult to know if the
description provided at the beginning of the 18" century by Thomas Gifford was effectively
true. Did lawrightmen exercise an office in 18th-century Shetland? Indeed, at the exception of
one process at the Sheriff Court in 1774, I haven’t found any practical source. There are two
other documents which provide specific clues on these officers but from them no one can be
sure that lawrightmen were effectively active, in all the parishes, in the 18" century. These

two documents are respectively dated 1733 and 1772. In 1733 in order to improve the value of

' On this question, see: Benoit Garnot, Infrajudiciaire Du Moyen-Age A L’époque Contemporaine (Editions
Universitaires de Dijon: Dijon, 1997).
* Gifford, An Historical Description of the Zetland Islands in the Year 1733, 48.
3 .
Ibid.
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Shetland’s coarse hosiery which was for some Shetland’s officials of a poor quality,’

Shetland’s chamberlain declared that:

no person or persons within the said County make any Single Stockings or otherways insufficient
of their kind for Sale or offer to Sell the same after the first Day of November next to come untill
first shewing them to one of the lawright men as mentioned who is to put his mark of Sale upon
them of Ist, 2nd and 3rd Socks according to their Goodness And that under the pain of forfeiting
the value of all such stockings afforesaid And that the lawrightman be payed a Reasonable Sallaire
for his pains by the Paroch.’

The lawrightmen were entitled with a new responsibility which fitted their role of comptroller
of the weight and measure of the rent-butter and oil and most importantly of comptroller of
their quality. So from now on, they also had to control the quality of the woollen goods.
Eventually, it seems that it was the role of the parish to pay him for “his pains”. Even though I
haven’t found any traces of any lawrightmen receiving money from the parish fund, it is
interesting to note that here again civil and religious institutions collaborated — at least on
paper. In 1772, the Sheriff Substitue drew up a list of Rancelmen and Lawrightmen to be
appointed in the Island of Unst. He appointed, in the North Parish, John Clerk in Velzie, in the
mid-parish, Peter Erasmuson in Ua and, in the South Parish, John Hoscason — unfortunately
no further indication of his place of residence was written down.’ These names didn’t appear
in the 1772’s rental of Shetland as they didn’t own either propety lands or lands “said to be
feued”.* These men were either small udallers or tenants, trusted by their appointer and their
community. The appointment’s list ends with the following lines:

And the Sherriff Substitute appoints the customary Emolument of two shillings Scots from each
house to be paid to the several Lawrightman by the inhabitants of their respective districts and also
appoints the Sherriff Clerk to transmit to each of the Lawrightmen proper instructions for their
Government. Signed Will. Balfour Sh Subst’

The source of the Lawrightmen’s salary had changed in about 40 years. In 1772 each house of
a district had to pay 2 shillings Scots to their lawrightman: the parish was not involved
anymore, even though the appointment of the lawrightmen was done on a parish-base which
was concordant with Thomas Gifford’s description of their appointment. Eventually, in 1774,
two years after the appointment of the lawrightmen of Unst, a case was brought to the Sheriff
Court. This process dealt with the theft of plants in the parish of Cunningsburgh. The study of

this case shows the existence of at least two rancelmen in Cunningsburgh, Charles Halcrow in

! Smith Brian, ‘Stockings and Mittens, 1580-1851°, in Shetland Textiles: 800 BC to the Present, ed. Sarah
Laurenson (Lerwick: Shetland Amenity Trust, 2013), 54.

? Andrew Charles O’Dell, The Historical Geography of the Shetland Isles (Lerwick, 1939), 156 [Gardie Papers];
Quoted in: Smith Brian, ‘Stockings and Mittens, 1580-1851°, 54.

> NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the
Island of Unst’, 1.

*NAS, RH4/102, ‘Rental of Lordship of Shetland’.

> NAS, RH9/15/157/5, ‘Appointment by the Sherriff Substitute of Zetland of Lawrightmen & Ranselmen in the
Island of Unst’, 2.
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Aith and Laurence Manson in Tou and of one Lawrightman, Peter Tulloch.' We don’t know
anything about this Peter Tulloch, only that “The Report of the Lawrightman & Ranselmen in

2

the Parish of Cunningsburgh” was written down by a Patrick Tulloch.” Without so much
information to corroborate this, it is however highly probable, that this Patrick Tulloch was
the clerk and treasurer,’ and probably an Elder as well,” of the Kirk Session of Sandwick and
Cunningsburgh. Peter Tulloch probably belonged to Patrick Tulloch’s family. This family tie
might be one of the reasons why he was appointed lawrightman in Cunningsburgh: his family
was considered as honest and was trusted by the members of the ¢élite — minister and Sheriff
Substitute — and maybe by the community’s members as well. In this process, however, the
role of the lawrightman was different compared to his 1733’s prerogatives. The lawrightman
acted exactly as a rancelman. In the “Direction for the Lawrightman & Ranselmen in the
parish of Cunningsburgh”, the Sheriff Substitute explained how “[they were] hereby directed
to inquire by what proof or witnesses it can be instructed that plants were stolen in the month
of March or April last [...] because it must appear that Plants were really stolen before a man
can be convicted by circumstancial evidence of stealing them [...]”.” This letter was addressed
“to Peter Tulloch Lawrightman & the Ranselmen in the Parish of Cunningsburgh”.® From this
evidence, it appears that the lawrightman and the rancelmen did the same things but it seems
that the lawrightman had somehow a higher position in the investigation and that maybe, he
coordinated it. This is more similar to what William P. L. Thomson described for an earlier
period in Orkney. He explained that the Lawrightmen were the members of the bailie court,
they could be Rancelmen and they belonged to the top stratum of the rural society.’” Here the
sources point toward a distinct officer different from the Rancelman but who might have held
a higher status in the local community than that of a Rancelman. Eventually, these two
documents dated 1772 and 1774 might show something more: the Sheriff Substitute, William
Balfour, had probably a will to reinforce the power of the Sheriff Court. Indeed, he decided to
appoint new Rancelmen and Lawrightmen. Did he do it in each parish? No traces are left of
this, but there was an appointment of Lawrightmen in Unst in 1772 and there was an active

Lawrigtman in Cunningsburgh in 1774. He might have devised new instructions for the

Lawrightmen between 1772 and 1774. However, it seems that his will to see Lawrightmen

''SA, SC12/6/1774/6, ‘Petition (Theft - of Plants.) (Criminal)’.

* Ibid. piece 8.

3 SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fol. 1.
*SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°17/04/1763.
> SA, SC12/6/1774/6, Petition (Theft - of Plants.) (Criminal)’ piece 9.

% Ibid. piece 9.

" Thomson, Orkney Land and People, 161-162, 170 and 172.
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involved in the local police work didn’t last. By 1810, Mr Mouat of Gart wrote some
“Observations on the ancient Country Acts of Zetland Submitted to the Honourable the
Sheriff Depute and in the hope that this may lead to the Revival of parts of the Acts and of
Parochial Magistrates”.' In the “Act 3 Weights and Measures”, he explained that this act
“[was] now entirely neglected, their being no Lawright men as formerly to execute that

important office.”

Courts in action

The Elders, the Rancelmen, the Lawrightmen as well as the Procurator Fiscal participated in
the running of justice on a local basis. But how was the justice administered? What was the
judicial procedure? In order to understand how justice technically worked, I’1l detail the legal
procedure, the territorial jurisdiction and the relation between the courts and the Country Acts.
The main goal of these courts was to regulate the community. This study will provide
additional data on the administration of justice and on the collaboration between the different

courts.
A typical process

Procedures were different at the bailie courts, at the Sheriff Court and at the Kirk Sessions. It
might be explained because these courts didn’t have the same audience or the same goals or
the same jurisdictions. Furthermore, the bailie courts didn’t have standardised procedures so
the minutes recorded in their minutes books didn’t include the same kind of information. In
that respect, the clerk of court played a very important role. Knowing the procedural
functioning of these courts enables to understand the level and the way in which the

communities were regulated as well as the local differences in terms of regulation.

The record keeping and therefore the appearence of the procedure in the bailie courts of

Dunrossness, Northmavine and Unst differed vastly. At the bailie court of Dunrossness,

' NAS, RH9/15/157/9, “The Old Country Acts or Abridgment Thereof with Some Later Additions Thereto,
Recorded in Sheriff Court Books of Shetland, with Observations, 1810, 1.

* Ibid., 2. In 1847, in some “Notes regarding the office of Ranselmen in Zetland, for the consideration of
Tho[mas] Neaves Esquire Sheriff of the Country”, it was explained that “The nomination of Lawrightmen in
each Parish has for a very long time past been discontinued [...]|But Ranselmen, as forming a rural police
peculiarly adapted to the District, have always existed, tho[ugh] not in such full force and numbers latterly as
formerly.”, in NAS, RH9/15/157/2, ‘Notes Regarding the Office of Ranselmen in Zetland, for the Consideration
of Tho[mas] Neaves Esquire Sheriff of the Country’ 1847.
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Sandwick and Cunningsburgh, the procedure was specific and standardised. The clerk — or

maybe clerks — kept a regular procedure from 1730 to 1735. The minutes looked as follow:

date and place

complainer(s) — complaint

defense

request for proofs* (report of the process to a specific date™*)
sworn witnesses*

testimonies*

judgment

punishment

e A S a

*only if considered necessary by the bailie

Table 34: bailie courts: Dunrossness' minutes

1. date and place

2. petition, complaint or bailie ordinance (report*)
3. defense

4. judgment

5. punishment

*only if considered necessary by the bailie

Table 35: bailie courts: Nortmavine's minutes

date and place

petition or complaint

accusation (report™®)

defense

sworn witnesses / added proofs / survey
judgment

punishment

Nk wh =

*only if considered necessary by the bailie

Table 36: bailie courts: Unst's minutes

The minutes contained pieces of information on the complainer(s) and the defender(s) such as
their place of life as well as on the witnesses such as their place of life, their age, their marital
status and their level of literacy indicated by whether or not they knew how to sign. The
minutes were quite short. They contained a minimum of 27 words and a maximum of 555
words with half of the minutes counting less than 200 words (median: 196.5 words). In
Northmavine, the procedure was less standardised. The minutes were sketchy and contained
few pieces of information on the individuals in question. Their place of life, for example, was
very seldom indicated. The minutes were even shorter than in the Dunrossness’ court book.
They contained a minimum of 51 words and a maximum of 386 words with half of them
containing less than 130 words (median: 129 words). Similarly to Northmavine, the procedure
in Unst was vague and imprecise when it came to the individuals involved. The minutes were
slightly longer than in Dunrossness and Northmavine: they counted a minimum of 67 words
and a maximum of 601 words, with half of the minutes containing less than 350 words

(median: 345 words). Why were the court minutes and eventually, the court procedures, so
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different? Was it the clerk who didn’t properly record the facts? Or was it because of another
factor? In Dunrossness, the Procurator Fiscal or Fiscal of Court, Lawrence Sinclair of Goat
had a crucial importance. He gave his concurrence in all the private prosecutions while in
Unst William Mouat intervened only in five cases out of 20 and in Northmavine there was no
trace of there being a Procurator fiscal. Therefore, Lawrence Sinclair of Goat contributed
probably to the normalisation of the practical and judicial procedure in Dunrossness.
Nevertheless, the bailie courts of Unst and Northmavine were only superficially similar.
Indeed, when in Dunrossness, the bailie court records showed only the interest of the court for
judicial actions; in Unst, the court book contained descriptions of the scattalds’ borders,
punds’ examinations as well as querries brought forth by the bailie; in Northmavine, the court
book enclosed bailie ordinances and cooperation with the Collector of the Excise. It is
possible that, in Dunrossness, the bailie undertook the same actions but it was not recorded in
the court book and they were not consistent with the charter of franchise. The study of these
court books gives the impression of three very different local courts. Even though we’re
facing conservation difficulties, this must mean something. At least, it indicates that the
administration of justice was different from one bailiery to another which means that the
communities were regulated differently in these three bailieries. There was no homogeneity in
the administration of local justice in the first half of the 18" century in Shetland. This is
consistent with what was going on in the rest of Scotland at the same period. In that respect,
the bailie court minutes differed greatly from the kirk session minutes which could vary
according to the clerks but had a similar layout from one parish to another.' Indeed, the

procedure was comparable in the different Shetland parishes.

complained/delated/accused or summoned or “voluntary compearances”

defense (more or less)

call to another person (e.g.: the father) / witnesses

“appointed to appear before the congregation to be rebuked for his/her/their sin and scandal” or fine or
both

B W N —

Table 37: Kirk Sessions: minutes

The Kirk Session justice wasn’t a personal justice where personal reparation was sought as it
was at the bailie court. Justice was expected for the whole parish, for the whole parochial
community. When morally-wrong behaviours happened in a parochial community or in the
society in general, the Kirk claimed that it could only bring chaos such as plague, famine,

uprisings and rebellions within the community.” Therefore, when one person commited a sin

" Todd, The Culture of Protestantism in Early Modern Scotland, 17-18.
? Mitchison and Leneman, Girls in Trouble, 6.
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or bad behaviour, he or she was responsible in front of the whole parish and he or she was

consequently judged accordingly.

The first thing to note about the Sheriff Court is that there were different types of processes.
Compared to the bailie courts and the Kirk Sessions, the procedure was extremely complex
and meant heavy records. In the Shetland Archives catalogue, 1,778 separate court cases are
listed between 1690 and 1810. These court cases range from accounts to decreets through
complaints and petitions with the vast majority of cases being summons. The name of the type
of court case refers to the type of document that initiates the case — a petition or a summons —
but also to the only remaining documents from a court case — a letter or an account. The

following tables present a list of the different types of court cases.

Court cases (1690-1810)

Account

Account of expences in causa

Act and warrant

Advocation

Answers

Citation

Claim

Complaint

Criminal libel

Declaration

Decreet

Defences

Deposition

Discharge

Edict

Enactment

Execution

Execution of arrestment

Execution of summons

Extract

Fragment

Indictment

Information

Inhibition

Inquest

Inventory

Inventory of debts

Letter

Letters of horning and poinding

List

Memoir

Minutes (miscellaneous)

Note

Objections

Papers

OO |—= | W= | =00 = WW|OIN =AW Q| R(W| == RN (N|W|N[Q[—=|—=|—|Wn

Petition 67

Precept 20

w

Precognition

Proceedings 2
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Process

Procuratory

Proof

(=]

Protest

Receipt

Replies

Report

Representation

Representation for dismissal

Retour

Service

| [ [ [ QY = | = [ = [ | = | OO | O

Submisson

Summons 692

Testament 1

Verdict 1

Warrant 1

Total 1778

SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 38: Sheriff Court: Court Cases

Court cases (1690-1810)

Complaint 56 3%

Letter 36 2%
Petition 767 43%
Precept 20 1%

Protest 30 2%
Summons 692 39%
Miscellaneous 177 10%

Total 1778 100%

SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 39: Sheriff Court: Court Cases (summary)

Court cases (1699-1799)

Complaint

Criminal libel

Fragment

Indictment

Information

Inventory

Letter

Minutes (miscellaneous)

N[— N[NNI —|—[00

Papers

~3
(V)

Petition

Precognition

Proceedings

Process

Replies

Representation

Submisson

Summons 4

—_ === ==

Verdict

Total 119

SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 40: Sheriff Court: Court Cases (rural corpus)
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Court cases (1699-1799)

Complaint 8 7%
Letter 2 2%
Petition 75 63%
Summons 14 12%
Miscellaneous 20 17%
Total 119 100%
SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 41: Sheriff Court: Court Cases (rural corpus - summary)

When we only consider the cases of the rural corpus, the proportions change slightly. Indeed,
in this corpus the summons of removing were not taken into consideration and weren’t
systematically studied.! This explains the hiatus in the summons. Nevertheless, the summons
and the petitions appear to be the type of court cases — as well as one type of documents — that
the court dealt with most frequently. These two documents initiate two different procedures
which are supposed to deal with conflicts of a different level of importance. A private
petitioner initiated a summary action at the Sheriff Court with a petition while in the case of a
summons it was the judicial authority, in Shetland, the Sheriff, which initiated the court case,
“informing a person that civil proceedings are being taken against him, detailing the
circumstances of the action and the redress sought and citing him to appear in court”.> The
other documents presented at the court during a petition process or a summons process could
be similar. The bundle contained replies, duplies, accounts, etc. A summons usually meant a
more serious issue than a petition but at the Sheriff Court of Shetland, it often happened that
summons or petitions dealt with the same kind of issues. Indeed, heritors asked for divisions
of common or runrig land in the form of a summons or of a petition. Nevertheless, a summons
would put a defender in a more difficult position as he or she would have to appear at court.

The detailed functioning of the Sheriff Court is not the prime interest of this dissertation.

The importance of the culture of the written word comes to light when discussing the Sheriff
Court procedure. Pages and pages of replies and duplies form the bulk of the cases. The
parties hired professional writers in order to write these pages and to respect the procedure
and the legal phraseology.’ This culture of the written word strongly differs with the oral

culture of the bailie courts and kirk sessions. Indeed, written petitions appear only in the case

' From a brief survey in the Shetland Archives catalogue, there might be about 210 summons of removing
between 1690 and 1810.

2 “Petitio(u)n(e N.”, Dictionary of the Scots Language (Scottish Language Dictionaries Ltd., 2004),
http://www.dsl.ac.uk/entry/dost/petitioune; ‘Petition N.’, Dictionary of the Scots Language (Scottish Language
Dictionaries Ltd., 2004), http://www.dsl.ac.uk/entry/snd/petition; ‘Summons N., v.’, Dictionary of the Scots
Language (Scottish Language Dictionaries Ltd., 2004), http://www.dsl.ac.uk/entry/snd/summons.

? See for example, James Tulloch: SA, SC12/6/1776/12, ‘Summons (for Profits of a Halvers Calf.) (Criminal)’;
Henry Ross: SA, SC12/6/1779/13, ‘Petition (for Disturbing Petitioner’s Tenants.)” 1779; SA, SC12/6/1787/30,
‘Petition (for Damages Caused by Defender’s Sheep Dog.) (Criminal)’; SA, SC12/6/1792/25, ‘Petition (to Poind
Mares.)’ 1792, John Craigie:
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of Northmavine’s bailie court.' The development of literacy in Shetland might explained this
or it might only be because Northmavine’s bailie court at the difference with Dunrossness’s
bailie court let more room for those of the upper social categories to complain or because the
bailie read the petitions. Indeed, the importance of the written word at the Sheriff Court is yet
another sign of its disconnection with the bulk of Shetland’s society. Robert Houston explains
how in Scotland “[e]ducation might be open to both sexes and all social classes in theory, but
in practice women and lower social classes were heavily discriminated against either in
curriculum or in access to education and its duration.”® He eventually states that “[l]iteracy
was firmly related to economic need and to the existing social structure.” This wasn’t
different in Shetland and a brief survey of the bailie court book of Dunrossness shows that
only seven out of 62 witnesses knew how to read, of which there were no women.* Orality

was still the basis of local justice and especially the basis for those of the lower social

categories.

Witnesses

he can write 7

he cannot write 46

she cannot write 9

Subtotal 62

n/a 56

Total 118

NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.

Table 42: bailie court: Witnesses' signature

The disconnection of the Sheriff Court with the interests of the lower social categories and

with the interests of the communities is also visible when we study the pursuers.

Claimant at the Sheriff Court (1699-1799)

Procurator Fiscal 10
Procurator Fiscal and pursuer(s) 9
Pursuer(s) 87
Rancelmen 1

n/a 12

Total 119

SA, SC12/6. ‘Lerwick Sheriff Court Records: Ordinary Court Processes’, 1692-1900.

Table 43: Sheriff Court: Claimants

In most of the cases the Procurator Fiscal didn’t participate. He didn’t give his concurrence to

private prosecution and didn’t initiate government prosecutions. He held a very confidential

! SA, D25/3, ‘Fragment of Bailie Court Book of Northmavine, 1744-1747’. This is somehow confirmed in the
bailie court of Unst where the only petition presented at court and recorded in the court book was the doing of a
member of the ¢lite, a man of literacy, the Rev. John Hay, minister of Unst, in NAS, RH2/8/33, ‘Photostat Copy
of Bailie Court Book of the North Parish of Unst 1731-1733’, fols 8-9.

* Houston, ‘The Literacy Myth?”, 93.

> Ibid., 94.

*NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735".

199

Beaudouin, Audrey. Land, sea and communities in 18th-century Shetland islands - 2016



role exactly like at the bailie courts of Northmavine where the bailie read the petitions. Why
then were the bailie courts of Dunrossness and Unst so different and what did it mean for the
administration of justice and the regulation of the local community? At the bailie courts of
Dunrossness and Unst and at the Kirk Sessions, the type of cases that were judged and the
way in which they were prosecuted showed a clear mark of voluntary participation of the élite
in the life of the community either in the form of the control of decency at the Kirk Sessions
or in the form of the control of common goods and activities at the bailie court. At the Sheriff
Court but also to a lesser level at the bailie court of Northmavine, the court answered to the
complaints of individuals and sought individual reparations or at least reparations for a

circumscribed and defined group.
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The court in its territory

The bailies, the Procurators Fiscal and all the individuals taking part in the court system
contributed to shape the territory of a court. The study of the territories of the courts sheds
light on the way the courts interacted but most importantly, it sheds light on their territorial
regulation of the community, mostly through its local agents: the Rancelmen and the Elders

and also through the places of justice.

The territories of the bailie courts were the more complex. William P. L. Thomson explains
how the Orkney’s bailie courts were organised in a different way that on the Scottish
mainland. His explanations are also valid for Shetland:

Orkney’s bailie courts were rather different from the usual Scottish Barony Courts which the laird
convened to deal with petty crime and organise his tenants when cooperation was required. The
large number of proprietors in most Orkney parishes, and even within a single township, required a
different solution. [...] What was needed was a means of promoting cooperation among proprietors
as well as among tenants. Hence Orkney developed a system of bailie courts, organised on a parish
or island basis [...]."

In 1739, the bailies of Burray, Papa Stour, Yell, Unst, Fetlar and Whalsay and Skerries were
island bailies, when the bailies of Dunrossness, Sandwick and Cunninsgburgh, Walls and
Sandness, Wiesdale and Whiteness, Delting, Northmavine and Nesting and Lunnasting were
the bailies of parishes and united parishes. The bailie of the parishes of Lerwick, Gulberwick
and Quarff was also the bailie of the island of Bressay.” In the meantime, the bailie of the
parishes of Tingwall, Aithsting and Sandsting was also the bailie of “the lands in Quarf
belonging in property to him™ — this last situation forms a bridge between the mainland
system and the northern islands’ system. The Earl of Morton detailed very briefly the territory

of the bailie court of Dunrossness, Sandwick and Cunningsburgh in the Charter of Franchise:

"'William P.L. Thomson, ‘Bailie Courts’, in Orkney Land and People (Kirkwall: Orcadian Ltd, 2008), 161.

> SA, SC12/53/2/ page 259, ‘Obligation by Andrew Sinclair, Baillie of the Parishes of Dunrossness, Sandwick
and Cunningsburgh, Robert Sinclair of House, Baillie of Island of Burray, Sir John Mitchell of Westshore Baillie
of Parish of Tingwall, Aithsting and Sandsting, John Scott of Melbie Baillie of Parishes of Walls and Sandness,
George Greig Bailie of Island of Papa Stour, Alexander Sinclair of Brew Baillie of the Parish of Whiteness and
Weisdale, Thomas Gifford of Busta Baillie of Delting, James Cheyne of Tannick, Baillie of the Parish of
Northmavine, John Scott of Scarpo, Baillie of the Island of Yell, Andrew Scott of Greenwall and Thomas Mouat,
Merchant in Uyasound, Baillies of the Island of Unst, William Bruce of Urie, Baillie of the Island of Fetlar,
Robert Bruce of Simbester, Baillie of the Islands of Whalsay and Skerries, Robert Hunter of Lunna, Baillie of
Nesting and Lunnasting, and James Greig, Baillie of the Island of Bressay, Parishes of Lerwick, Gulberwick and
Quarff, to Robert Dick of Frackafield, for Payment of £40 Sterling, Yearly, to the Commissioners of Excise for
North Britain, for the Power to Exact and Levy the Several Excise Duties from the Inhabitants of Zetland,
Engrossed on 21 November 1739’.

3 SA, GD150/2534B/7, ‘Commission by George Earl of Morton to Sir John Mitchell of Westshoar, Bart, to Be
Bailie of the Parishes of Tingwall, Sandsting and Aithsting, “and the Lands in Quarf Belonging in Property to
Him” (L.e. Sir John Mitchell)’.
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the said Andrew Sinclair to be bailie of the united paroches Of Dunrosness Sandwick and Cuningsburgh and haill parts
pendicles and pertinents of the saids United paroches1

The territories of the bailie courts — when they were not islands — directly overlapped the
territories of the parishes where the Kirk Sessions judged moral decency. For Brian Smith,
Shetland’s dividion into parishes dates from c. 1299-1300, when the Duke Hakon Magnusson
abolished the rental and taxation systems of the archipelago. Therefore the division of
Shetland into parishes and the settlement of their boundaries came from a secular innovation
rather than from a clerical one.” Unfortunately, we have no record of the parishes’ boundaries
before the 19™ century. However, it is probably safe enough to use the 19th—century Ordance
Survey Maps in order to localise the 18th-century parochial boundaries especially since there
were no modification of the parishes’ system in Shetland throughout the 18" and early 19"

centuries.’

The Kirk Sessions hold a jurisdiction over a parish or united parishes. In the case of the united
parishes of Dunrossness, Sandwick and Cunningsburgh, there were two Kirk Sessions, the
minister of the united parishes, the Rev. John Mill, was their moderator. There was one
session which jurisdiction extended over the parishes of Sandwick and Cunningsburgh and
another one over the parish of Dunrossness. Eventually, the jurisdiction of the Sheriff Court —
and here, we should understand, of the Sheriff depute of Shetland — extended over the whole
of the archipelago.

These territories came to life in what can be called ‘places of justice’. The kirk session’s place
of justice was the church or when in need of a church, another building where the minister
preached. The Sheriff depute and his substitutes held their court in Lerwick at the Tolbooth.
There were also some itinerant Sheriff courts held in the countryside. Symbolic places of
justice should be added such as the parish church doors and the castle gate. Eventually, the
Country Acts of Shetland stated that the bailie should hold “their [bailie] courts twice a year,

''SA, GD150/2534B/6, ‘Commission by George Earl of Morton to Andrew Sinclair, Brother of Robert Sinclair
of Quendall, to Be Bailie of Dunrosness, Sandwick and Cunningsburgh’.

* Smith, ‘On the Nature of Tings: Shetland’s Law Courts from the Middle Ages until 1611°.

* In January 1788, John Mill explained how he opposed a scheme of division of the parishes of Sandwick and
Cunningsburgh: “The Sheriff this month sent me a paper, called a Memorial, signed by himself, three of my
principal Heritors, with those of Lerwick and Bressay, for joining Bressay to Lerwick as one parish, and, taking
part of Lerwick and Cunningsburgh from Sandwick Parish, to make another parish with Burray and Wharff etc.
pretending the promoting of piety thereby, and desiring me to sign the same paper. But I was so far from putting
my name to such a scheme as appeared to be calculated for the worldly ease and advantage of the present
incumbents of Bressay and Lerwick, and selfish designs in the Lairds: nay, being fully persuaded it would rather
prove detrimental to the interests of religion and Christian Knowledge, I assured them I would oppose the design
to the utmost of [my] power. They proposed, at same time, to have only one church to serve for this Parish and
Sandwick, and the same to be built at Troswick. This design was baffled.”, in Mill, The Diary of the Rev. John
Mill, 83.
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or once at least” at Martinmass and Whitsunday.! Once again, the court books of
Dunrossness, Sandwick and Cunningsburgh, Northmavine and Unst show differences
between the three bailie courts in terms of their places of justice. In Northmavine, the bailie
court was static. The court was held at Ollaberry between 1744 and 1747 which is logical
since the court book only concerned the inhabitants of Ollabery Quarter.” Similarly, at Unst,
even though the place where the court met changed between 1730 and 1731, from Huia to
Troll, the court was ‘fenced’ at Troll from 1731 to 1733.° Again an old parish division
explains this situation. Indeed, until the 16™ century, the parish of Unst was divided into three
parishes: Norwick or the North Parish, Baliasta or the Mid Parish and Lund, the South
Parish.” The court book records only the minutes of the bailiery of the “North Parish” of Unst.
At Dunrossness, Sandwick and Cunningsburgh there were no such divisions. The court went
where the people lived — or tried to go there as often as possible. The minutes indicate that in
1732 and 1734, the court visited the three old parishes: Dunrossness between the 18" and
22™ 3 Sandwick on the 26™° Cunningsburgh on the 28" of February 17327 and back in
Sandwick on the 18" of March.® In 1733 and 1735, even though the court was held in three
different places — at Dunrossness Kirk, Lud and Cour — the court never left the parish of
Dunrossness.” This mobility might be explained by the size of the court jurisdiction: three
united parishes formed a large territory compared with a Quarter in Northmavine and a single
old parish in Unst. The mobility of the court had an interesting outcome: when the court

visited three parishes in a year the number of complaints judged at court increased.

" “The Old Country Acts’, 84—85; Gifford, An Historical Description of the Zetland Islands in the Year 1733, 48.
> SA, D25/3, ‘Fragment of Bailie Court Book of Northmavine, 1744-1747". A “quarter” was “[o]ne of the areas
(probably originaly a fourth part) into which a parish was divided for the purposes of poor relief and the
distribution of elders’ duties” (‘Quarter N., v.’, Dictionary of the Scots Language (Scottish Language
Dictionaries Ltd., 2004), http://www.dsl.ac.uk/entry/snd/quarter.). In the 16™ century, there were two parishes on
the Northmavine’s peninsula: Northmavine and Ollaberry (Scott, Fasti Ecclesiae Scoticanae, 7:312.). Ollaberry
Quarter corresponded to this old parochial division.

3 NAS, RH2/8/33, ‘Photostat Copy of Bailie Court Book of the North Parish of Unst 1731-1733".

4 Scott, Fasti Ecclesiae Scoticanae, 7:297-98.

> NAS, RH11/29/1, ‘Dunrossness Sandwick and Cunningsburgh: Bailie Court Book 1731-1735", fols 5—11.
°Ibid., fols 12-13.

" Ibid., fols 13-16.

¥ Ibid., fol. 16.

? Ibid., fols 17-19-35.
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Number of cases per year and per parish at the Bailie Court of Dunrossness, Sandwick and
Cunningsburgh
30
25
20
&
5
L
b 15
&
-
£
z,
10 \\
5 | —| I
0
1731 1732 1733 1734 1735
. Cunningsburgh 11 5
. Sandwick 6 5
Dunrossness 4 11 6 7 6
==Total 4 28 [9 17 6

NAS, RH11/29/1. ‘Dunrossness Sandwick and Cunningsburgh: bailie court Book’, 1731-1735.
Graph 3: Bailery Courts: Places of justice and number of cases at Dunrossness, Sandwick and Cunningsburgh

Therefore, circuit courts enabled the bailie to keep a closer eye on the conflicts arising within
the bailierie’s bounds. The inhabitants of Sandwick and Cunningsburgh didn’t travel to
Dunrossness when the court was held there; similarly they didn’t travel to Dunrossness Kirk
when their minister preached there every two-week. Was it because it meant much travel or
because they were supposed to stay in their own parish? The answer is two-fold: 1) the size of
a parish was adequate for a weekly deplacement but going further, to another parish required
more time and a larger preparation; 2) in Presbyterian Scotland, moving out of a parish, more
or less definitely, wasn’t an easy thing to do, it was frowned upon and if you wanted to do so
you had to be granted a testificate from your parish minister in order to prove your good
character in your new parish. This might explain why the inhabitants of Sandwick and
Cunningsburgh didn’t participate to Dunrossness’ court: they didn’t belong to Dunrossness’
parish; they had the same minister but their own kirk session. But where exactly did the court
take place? We know that it gathered at Dunrossness Kirk in Quendale. It was probably
within the church but when it comes to the other places in Dunrossness, Sandwick and
Cunningsburgh, Unst and Northmavine, there are no further indications. In Orkney, William
P. L. Thomson writes that the bailie court of St. Andrews “met in the Chapel of Tolhop

(Toab)”.! In Northmavine, the court might have met up at the old church of Ollaberry

! Thomson, ‘Bailie Courts’, 162.
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especially since the court was based on ‘a quarter’, a parochial division but it might also have
gathered in a local dwelling house. In Unst, the bailie Thomas Mouat of Garth was probably
the owner of the land of Troll. In the rental of 1716, a “Thomas Mouat” possessed 48 merk of
arable land in the the “roum” of Troll." The bailie probably held his court in the dwelling
house there. In Dunrossness, at the exception of the church of Quendale, no other building is
known to have welcomed a court. A prosopographic study of the heritors of the bailiery
would probably provide answers on their places of life and might provide clues on where the

court met.

"'SA, SA4/2255, ‘Gifford’s Rental of Shetland: Transcript and Index’, fol. 87.
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= Bailie Court's meeting places
+ Churches
Source: NAS, RHI1/29/1. “Dunrossness Sandwick and Cunningsburgh: Bailie Court Book, 1731-1735."
Map 6: Bailiery Courts: Places of justice in Dunrossness, Sandwick and Cunningsburgh
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= Bailie Court's meeting places
+ Churches

Source: NAS, RH2/8/33. ‘Photostat Copy of Bailie Court Book of the North Parish of Unst. 1731-1733
Map 7: Bailiery Courts: Places of justice in Unst
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Map 8: Bailiery Courts: Places of justice in Northmavine

The Kirk Sessions gathered in places of worship but didn’t always do so. The session could
gather immediately after the Sabbath or could meet at another moment. The kirk sessions’
minutes of Dunrossness, Sandwick and Cunningsburgh, Northmavine and Unst provide
interesting data on the places where the Kirk Session met and therefore, it provides hypothesis

on the type of place where the bailie courts might have met up. Between 1755 and 1786,
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Sandwick and Cunningsburgh’s “Session met and constitute by prayer” in two different
places: in Bremer, and more precisely, at least in 1772, in the schoolhouse of Bremer, and at
the Kirk of Sandwick. In Bremer, the Session met to validate the yearly accounts and to
distribute money to the poor and it was at the Kirk of Sandwick, once it had been built, that
they usually offered their judgement on moral matters. Bremer was actually closer to where
the treasurer and clerk of Sandwick and Cunningsburgh lived. Indeed Patrick Tulloch lived in
Scarpagirth, at less than 1km from Bremer, when the Church of Sandwick was at more than
Skm from his home and it is in Bremer, that the schoolmaster Robert Mcpherson, elected
elder in 1763, lived too.! In Dunrossness, the same division in places happened: it was at
Dunrossness Kirk that judicial matters were dealt with and it was at Scord that the yearly
accounts were settled. Where exactly in Scord is another question. Gilbert Goudie writes in
his introduction to John Mill’s diary that “the Session adjudicated upon these scandals [...] on
Sundays, before or after service” and that “[o]ccasionally meetings of the Session were held at
the manse; and on one occasion, the case being that of a frail delinquent at Wilsness, near
Sumburgh, the minister and two elders proceeded to that place (17th August 1777), and, after
a Sessional meeting had been constituted by prayer, the case was dealt with on the spot.”* The
resolution of a scandal on site was not rare and it happened in Northmavine and in Unst as
well. Nevertheless, John Mill’s manse was in Skelberry and not in Scord. His manse might
have been another place for the kirk session to meet but this doesn’t explain where exactly in
Scord the kirk session met. Did the clerk or treasurer of the Dunrossness’ kirk session live in
Scord? Scord lied at only approximately 1km from the site of Dunrossness kirk, in the north
west of Quendale, while Skelberry was located at approximatively 4km. The closeness of
Scord with the site of the kirk might explain why the meetings regarding money happened
there but this is only a hypothesis. In Northmavine, it seems that Hillswick was the main
centre of the kirk session’ activity: it met both at the manse of the minister and at the church.
It is difficult to know if they met for specific matters in one or the other place since most of
the time the only indication of place is “Hilswick™ either for judicial matters or for annual
accounts. The session also met in Clothaseter, Voe, Northroe and probably Hamer, either to
deal locally with scandal or to distribute locally the poor’s money. Here again, the building in
which they met wasn’t specified in the kirk session’s minutes. It is possible that in Northroe,

where they met to distribute the poor money, they used the old chapel of Ollaberry parish. In

'SA, CH2/325/1, ‘Sandwick and Cunningsburgh Kirk Session Minutes, 1755-1842°, fols 17-18; Mill, The Diary
of the Rev. John Mill, 201.
> Mill, The Diary of the Rev. John Mill, lvii.
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the Old Statistical Accounts of Northmavine, the Rev. William Jack explained that “the
present incumbent [himself], because of the vast distance that many are from Hillswick,
preaches 3 or 4 times a-year at the north, and most distant end of the parish, and at Ollaberry,
the former place of worship”.' Even if, in Unst, the kirk session seems to have mostly met at
the Kirk of Baliasta between 1720 and 1739, 1739 is an interesting year since it seems that
between December 1738 and September 1739, the kirk session met alternatively in Wick and
in Haroldswick and came back to Baliasta in October only to meet again in the same month in
Haroldswick. Ten years earlier, the same phenomenon happened — to a lesser extent. The kirk
session met four times in Haroldswick and once in Virse in the year 1728. They met in
Haroldswick either because an Elder or the clerk or the treasurer of the court lived there or
because they used one of the chapels of the old parish of Norwick in Haroldswick to be closer
to the cases they judged. The sources don’t provide a clear answer. On September 12 1728,
“according to appointment the Session met at Virs [...] the which day the minister being very
indisposed and not able to attend he appointed William Ogilvy, schoolmaster, to sit with the
said Elders”.? In Virse in Norwick, the minister had his glebe.” The two cases of breach of
Sabbath that the kirk session judged on this day were located at Skeggie and Papil, two
townships situated approximatively at 850m of Virse. That might explain why the meeting
was set up there. Eventually, the meeting in Wick might have taken place at the kirk of Lund,
the church of the old South Parish of Unst. In an unpublished email, Brian Smith refers to a
testimonial written in 1660 by the session clerk at the kirk at Lund after a church service.* The
parishes of Unst and Northmavine were extensive. Similarly to the bailieries that overlapped
the said parishes, if the kirk session wanted to deal with the scandals and distribute the poor
money, they sometimes had to meet closer to the inhabitants. In the case of the bailieries the
choice was to establish a court in a Quarter or in an old parochial division. For the kirk
session, the geographical distribution of the Elders was not enough; they sometimes had to
change the place of their meeting either because as in the case of the new mother in Wilsness,
Dunrossness, the people couldn’t travel or because showing the presence of the kirk session in

another place than in the Church meant s