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Abstract :

The UN Declaration on the Rights of Indigenous Peoples (2007) marks a significant shift in
the relations whereby indigenous peoples define themselves and their claims. They are now
faced with the challenge of implementing international standards within national spaces. By
adopting a global comparative perspective, our article aims to explore how this movement
unfolds in a variety of local issues and strategies, building transnational links and differences.
We first examine the acceptance of indigenous peoples’ status across the globe before
exploring the transformative effects of recognition around two major themes, indigenous
rights to education and to land and natural resources. We argue that the recognition of
indigenous peoples as subjects of international law has far-ranging implications for the
global system as a whole, implicating other global or transnational agents, and potentially
affecting the balance between economic and political powers.
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“Emerging issues in indigenous rights: transformative effects of the recognition of
indigenous peoples” (1)

The adoption of the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) by the General Assembly in 2007 has been the culmination of 25 years of
negotiation within the UN system between states and indigenous peoples’ representatives
(2). It empowers indigenous peoples’ representatives with new arguments to oppose
detrimental state and corporate policies. Now the onus is on both parties to bring back the
minimum standards set in the Declaration to implement effective change to the dire social,
economic and political conditions of indigenous peoples in national spaces. This situation
brings about new issues as international law needs to be translated into domestic law and
policy to be of any efficiency beyond symbolic assertions.

This article examines how the recognition of indigenous peoples under international law
transforms the relational field in which their claims are asserted and negotiated, focusing on
the construction of rights as a means to sustain self-determined indigenous futures. Doing
so, we seek to contribute to our understanding of issues surrounding indigenous rights, their
implementation, and the underlying political, economic and anthropological dynamics at
work.

We address the transformative power of the emergence of a new subject under
international law, indigenous peoples, and how this feeds into localised struggles for
autonomy, self-determination and the overcoming of poverty. First, we examine how the
recognition of indigenous peoples status is accepted across the globe in order to outline
different dynamics of indigenous human rights across states and continents. We then focus
first on indigenous rights to education, then on indigenous rights to land and natural
resources. We seek to bring forth the major tensions and issues that have become critical in
a context where the implementation of indigenous human rights is not solely constrained by
state policy and national constructs but also by the very global forces and dynamics that
indigenous peoples have sought to harness, which participate in redefining the contours of
state sovereignty.

Throughout the paper we mostly use Latin American and Australian examples because they
represent qualitatively distinctive configurations and because the distance and similarities
between these rarely compared regions highlight tensions, conflicts and issues that cut
across indigenous situations worldwide. It is in this dynamic of juxtaposition and comparison
that we find means to confront a global issue and think of its localised manifestations, thus
offering an analysis of the relational situation engaged by UNDRIP.

Indigenous rights in a global perspective

The right of peoples

The recognition of indigenous peoples, whose autonomy is contested in most parts of
the world, is pursued by the international adoption of UNDRIP (2007) which acknowledges
their human individual and collective rights. The Declaration does not specify a definition of



these peoples. States retain their sovereignty and territorial integrity, which legitimates
them as political actors internationally. But a new category of political actors, having
emerged during the last quarter of the twentieth century, now has the capacity to influence
governance processes and structures in matters that affect them. A new relational and
political dynamic is engaged with the second paragraph of the UNDRIP Preamble: ‘Affirming
that indigenous peoples are equal to all other peoples, while recognizing the right of all
peoples to be different, to consider themselves different, and to be respected as such.’

The negotiation of the UNDRIP was based on the principle that indigenous peoples are
peoples, collectively pursuing to live according to their own institutions, rather than a
second-class category of citizens or a series of distinct populations. Indigenous leaders and
lawyers repeatedly pointed out the differences that had to be addressed by the international
community, between individual human rights, which apply to everyone, and collective
human rights, which apply to situations indigenous peoples claim as characterising them. As
a people and a group of indigenous peoples, they express at global levels their perception
that their cultures, languages, forms of governance, systems of law and justice, etc.,
constitute an integral part of their identification and the source of their differentiation, not
as ethnic groups seeking the implementation of minority policies, but as subjects of law
capable of articulating alternative modes of relationship to the rest of world as well as
alternative modes of development. The adoption of UNDRIP has a symbolic, yet powerful,
effect as indigenous peoples acquire, with this instrument, the legal personality they need to
be respected by states and within states. However, the exercise of indigenous peoples’
foundational right to self-determination (UNDRIP art. 3) remains to be precisely addressed
through the evolution of domestic policies and in the larger context of globalisation.

A global overview

With 15 states having ratified the International Labour Organisation (ILO) Convention
169 (1989)(3), active involvement in the UNDRIP process, and other institutional
arrangements such as the Organization of American States (where a similar exercise as the
UNDRIP is progressing) and the Inter-American Court of Justice (which hears indigenous
cases), Central and South America potentially have an impact on indigenous issues
developments worldwide (4). Indeed, three cycles of constitutional changes (between 1985
and 2009) led to important steps for the inclusion of indigenous peoples (5): first, the
emergence of multiculturalism and the right to cultural diversity (1982-1988 — Guatemala,
Nicaragua, Brazil); secondly, the emergence of the concept of a pluricultural nation-state and
the recognition of legal pluralism (1989-2005 — Argentina, Columbia, Ecuador, Mexico,
Panama, Paraguay, Peru, Venezuela); lastly, the formation of a plurinational state, including
in its formation and apparatus indigenous nations and nationalities (since 2006) whose best
expression is now given by Bolivia and Ecuador (6). Constitutional changes allowed for a
fruitful germination of ideas and new practices, including: addressing land conflicts (with
policies of territorial demarcation), opening the education system through bilingual
education, adjusting systems of justice through decentralisation and the territorial
recognition of indigenous sovereignties, with various forms of autonomies. Other countries —
Chile, Honduras, Guyana, El Salvador, Costa Rica, Surinam, Belize — have passed indigenous
laws, most of which are concerned with linguistic and cultural heritage protection. Although
southern American states do not oppose the notion of collective human rights and recognise



indigenous groups as peoples or nations, the implementation of UNDRIP locally remains
highly controversial.

African and Asian states offer a very contrasted picture, as indigeneity there confronts
conceptions of autochthony to the point that, during the 25 years of the UNDRIP
negotiation, they were quite absent. In their views, there were no indigenous issues since all
African and Asian nationals were to be considered autochthonous to the place they live in. In
Africa, indigenous peoples’ organisations joined the international movement in the late
1990s. They have been supported by United Nations (UN) agencies and benefited from a
series of changes at international levels with the formulation of indigenous policies within
the UN system (UN Development Programme and Environment Programme, UN Educational,
Scientific and Cultural Organisation, the World Bank, and so on). At the turn of the century,
the African Commission of the Peoples and Human Rights set up a working group to identify
which people were to be considered relevant for the UN approach of indigenous peoples’
rights. They identified such groups with regard to processes of nomination, racial
discrimination, living conditions, and sources of economic subsistence, rather than
anteriority of territorial occupation (7). In 2006—2007, indigenous peoples and human rights
organisations developed an active lobby to override the blockage of the African group at the
General Assembly, explaining that UNDRIP does not create new rights but incorporates in a
single document a set of international human rights provisions that they had already
adopted (such as the 1966 International Covenants or the Convention on the Elimination of
all forms of Racial Discrimination). This strategy allowed for the final adoption of UNDRIP in
2007 and, recently, for the ratification of ILO Convention 169 by the Republic of Central
Africa (the first and unique African country to do so) (8). Limited constitutional and legal
changes have occurred: in Burundi, the 2005 constitutional reform established three
reserved seats for the Batwa in both parliament chambers; in the Congo Republic, a law on
the promotion and protection of indigenous peoples’ rights was adopted in February 2011.

In Asia, there is no international Human Rights Commission that could have created a
particular working group for steering a political reflection on indigenous issues. However, no
state of that region opposed the UNDRIP — even China, India and Indonesia voted yes —
mostly on the basis that they already have active policies towards ‘their’ indigenous
minorities, defined according to official State discourses as ‘national minorities’ (China and
Viet Nam), ‘racial minorities’ or ‘national races’ (Burma), or ‘scheduled tribes’ (India).
Evolutions are happening in two countries as a result of indigenous peoples’ mobilisations
and the lobbying of the state (Philippines) or of revolutionary changes (Nepal). The former
adopted an indigenous law very close to UNDRIP, while the latter has recently ratified ILO
Convention 169 (the first and unique Asian country to do so). The adoption of an indigenous
law did not prevent the Philippines, however, from adopting a contradictory mining law.

In the Pacific region, the situation is quite complex as four states, that have actively opposed
UN indigenous developments, have a leading influence on the region: Australia, New
Zealand, the US (Hawai’i), and France (New Caledonia and Polynesia). The recent shift of the
CANZUS group which announced support for the Declaration in the past two years reflects
their ‘over-compliant’ position whereby they promote linguistic and cultural rights while
resisting more politically challenging ones (e.g. self-determination and land rights) (9).

France does not support the concept of indigenous peoples (except for the Kanak people
who are engaged through the Noumea Agreement in a process of decolonisation enabled by
the concept of ‘shared sovereignty’). It supports the UNDRIP with an understanding that the



Republic has overseas ‘domestic’ policies which address Indigenous Peoples situations.
Regionally, a wider European paradigm of recognition dominates, which mostly relies on the
Framework Convention for the Protection of National Minorities, with no provisions for
collective political and human rights to address indigenous issues (10). The sole exception
are the Saami people who enjoy political rights (with the recognition of Saami Parliaments in
three countries) but still look forward to the adoption of the Nordic Saami Convention by
Norway, Finland and Sweden. The adoption of the European Initiative for Democracy and
Human Rights by the European Union — an instrument which includes some provisions for
indigenous peoples’ human rights in third countries — signals however some interest in
indigenous issues as understood within the UN system.

In sum, many gaps can be observed between national and legal contexts regarding
indigenous lives, across and within countries. The ‘indigenous experience today’ is well
differentiated, particularly if one contrasts local and global sites, places of residence and
places of political action (11). Nonetheless, significant shifts can be observed: at global levels
with the internationalisation of indigenous movements and the mainstreaming of indigenous
issues in the fabric of international norms; in the academic world through the work of
indigenous studies departments in Anglo-Saxon and Latin American universities (including
indigenous universities in South America) and, more recently, in Northern Europe (Norway),
which re-examine the meanings of indigeneity and of ethnic/ethic politics; and in the world
of politics where indigenous peoples can now be considered, in some places, as subjects of
rights rather than subjugated by laws. However, indigenous people, who in some states
participated actively to the writing of new constitutions, remain under pressure, especially
for their models of relationship to their land and territories: the condition of urban
indigenous peoples and the situation of indigenous migrants emerge as issues of particular
concern and, even more critically, the capacity to secure access and title to a land held as a
collective resource, for the wellbeing of all those attached to it.

In the remainder of this article we examine two key areas of indigenous peoples’ rights
struggles — education and control of resources —, examining how the UNDRIP and other
international instruments and developments come to bear on these issues. Indigenous rights
to education, language and culture: the future of diversity

Tensions within recognition

Education and associated issues of language and culture are core interests of nation-
states and indigenous peoples as both seek to protect their collective specificities as
societies. While culturally adapted education is central for sustaining autonomous and self-
determining indigenous groups, education has historically been for states the privileged
means to shape national communities. This is why specific collective rights were to be
recognised: to ensure the survival of indigenous peoples as human groups. These present
indigenous rights to education as a necessary although insufficient condition for both self-
determination and sustainable development. Article 13 of the UNDRIP (12) provides with a
general recognition and protection of indigenous rights to their lore and culture, while
article 14 (13) affirms the right for Indigenous Peoples to control their educational systems
and institutions, and article 15.1 (14) proposes to articulate indigenous peoples’ cultures and
knowledge with mainstream education. Other provisions in the Declaration, in the Preamble
and article 8 for instance, explicitly link indigenous rights to education, language and culture
to their rights over their lands and resources and sustainable development (that is, to



ecological and economic dimensions). Indeed, indigenous education cannot be considered
separately from what makes indigenous lives possible, that is a holistic societal perspective
integrated through networks of relationships — to land, kin, ancestors and spiritual beings —
that have to be maintained.

Education for indigenous peoples cannot simply be addressed as education in a particular
language but engages a particular work in didactic and pedagogy, done in association with
well trained people, to use education as a tool for the development of the child in relation to
those systems of relationships. This dimension creates a particular tension for those
indigenous people who live outside of their territory which explains why indigenous rights to
education, as they appear in the UNDRIP, maintain a fundamental tension, touching at the
core of indigenous peoples’ relationships to the state. Namely, indigenous peoples’ rights to
education are at odds with the general human right to education as the latter does not
strictly equate with indigenous peoples’ understanding of education in their language and
culture and according to their specific values and practices. The very article in the
Declaration that purports to protect indigenous peoples’ right to their educational
institutions (art. 14) actually entrenches this tension that is played out across political,
cultural and socio-economic fields within national spaces. At stake here is the nature,
content and purpose of an indigenous education.

Conflicting purposes

The indigenous experience of colonial and, Ilater, state education, has
overwhelmingly been one of assimilation at the hands of religious or state representatives,
sometimes through massive displacement as in Australia and Canada (15). The indigenous
critique of such policies is reflected in the Amerindian saying that the purpose of the white
school is ‘to educate the man and leave the Indian out’. Contemporary policies, which focus
on ‘closing the gap’ in educational achievements, seek to bring indigenous people to the
same standard as the rest of the national population. They remain assimilationist in purpose
and nature as opposed to policies that would develop from indigenous knowledge,
experiences and perspectives (16).
The historical processes of dispossession and exclusion of indigenous peoples resulting from
colonisation and nation-state formation have for the most part installed them in situations
of entrenched poverty and sociopolitical exclusion. Today, this very situation forms the
ground on which states, as well as international organisations and institutions, argue for the
necessity for indigenous peoples to wholly integrate the mainstream economy and, hence,
participate in the mainstream education system. In Australia, for instance, the contestation
and reduction of bilingual programmes within indigenous communities by governments was
justified on the grounds that education in indigenous language in remote communities
prevented economic integration — despite numerous studies showing that indigenous
children benefiting from two-way models of education did perform better, including in
English proficiency (17).

Two interrelated issues are at stake here that are transversal to the indigenous world. First,
there is a continuing problem with the lack of access to the general education system for
indigenous people, particularly for those who chose to live in communities away from the
main job markets and where, furthermore, the training and recruitment of cross-culturally
trained teachers is highly difficult. Generally speaking, if indigenous people want to achieve
high education levels they have no choice but to move away from their communities, kin



networks and country, a highly problematic situation since the breakdown of social cohesion
lies at the heart of many social and economic problems faced by indigenous people.
Secondly, indigenous knowledge is rarely seen as an asset, either for the children, or for the
development of sustainable or ‘hybrid’ economies where the traditional, market and state
sectors are articulated at parity (18). This generally results in poor integration of indigenous
concerns within education systems, a situation reflected in multiple ways, including: the
segmentation of holistic knowledge requiring ongoing relationships with land and kin; the
problematic displacement of ‘traditional practices’ to the school room; and the difficult
accommodation of indigenous linguistic and cultural diversity, even in pluricultural
situations, multicultural education being often merely a gloss for a dual education system
where indigenous children are taught the mainstream language and culture.

In the light of UNDRIP, indigenous rights to education imply political processes of
decentralisation and increased local control in order to encompass the diversity of
indigenous peoples’ languages and cultures and accommodate their teaching ways.
Achieving indigenous peoples’ control over their education not only requires a
transformation of their relationship to the state but also of educational institutions
themselves.

Decentralising indigenous education

To a large extent, indigenous peoples’ capacity to sustain their specific educative
institutions, systems of knowledge and languages has depended on the reach and
orientation of (colonial and post-colonial) states, and now also of globalised economic
actors. When considering indigenous rights to education, it appears that the institutional
conditions for implementing these rights are linked to indigenous relationships to the state
according to different variables. These include: the nature of the relationship to the state
(formal/informal); the degree and nature of political integration to the nation-state
(national, multicultural, plurinational); the indigenous proportion of the national population;
and the state’s capacity of governance (weight of international cooperation and
transnational companies).

In Bolivia, where the UNDRIP has been integrated to the Constitution and ILO 169 has been
ratified, indigenous people benefit from a range of educative possibilities integrating their
languages and cultures up to the university level whereas in Australia — where no formal
relationship links the diverse indigenous polity to the federal state (whether in a treaty or in
the constitution) and where indigenous rights have limited legal recognition — while
indigenous educational achievements have risen over the last decades and specific
departments established in universities, the participation of indigenous people to the design
and orientation of education remains marginal at best.

The constitutions of 11 Latin American countries (Argentina, Bolivia, Brazil, Colombia,
Ecuador, Guatemala, Mexico, Nicaragua, Paraguay, Peru and Venezuela) acknowledge
multicultural or multinational characteristics of the state, while a few others (such as Chile,
El Salvador, Honduras and Panama’), with legal yet no constitutional provisions for
indigenous peoples, accept the right to differential education. Multiple experiences of
indigenous education have been developed since the 1980s — from local autonomy to
indigenous universities and, in the wake of postcolonial and decolonisation studies,
proposals for a ‘pluriversity’ (19) — which highlight the difficulties of implementing an agenda
of decentralised education institutions.



Several problems pave the process of decentralisation and the creation of ‘third sector’
indigenous entities in charge of providing education as well as health services to their
affiliated members. Some case studies demonstrate the crucial importance of the definition
of the territorial frame of reference as well as the financial issue: what kind of budget is
allocated to education and who is going to pay for indigenous children? In that domain, a
top-down approach of decentralisation towards indigenous peoples without the
corresponding financial transfer proves to be highly problematic, notwithstanding the
problems raised by the difficulty for training the professors and establishing some kind of
standards (20). Moreover, the use of neo-liberal forms of contractualisation may induce
dramatic errors, such as for the Awa people in Colombia, a group of hunter-gatherers living
in the Amazon forest. The Awa sent their proposal (a day after the deadline because the
road was flooded) and the British Musical College won the call for tender explaining that
English and music were two universal languages, that would well equip indigenous students
for the job market. The Awa teachers being fired, a source of jobs was also lost, and Awa
parents went on strike for a year before a solution was found. In many parts of the world,
indigenous peoples have often little choice but to go to the independent or private sector if
they want some degree of control over their educational institutions, contents and practices.
Generally this is done with assistance from philanthropic and religious groups, which raises
another significant set of issues regarding self-determination.

As under neo-liberal reforms education ceases to be institutionally treated as a public good
the position of indigenous peoples seeking to maintain their singularities becomes strategic.
Our discussion of indigenous rights to education in the wake of the UNDRIP has highlighted
two significant factors bearing on the implementation of these rights: not only the
relationship to the state — the traditional framework of analysis for Indigenous situations —
but also the growing importance of an autonomous economic base as a condition for the
realisation of self-determination in the globalised economy. We take these issues further in
discussing indigenous peoples’ rights over their land and natural resources.

Negotiating sovereignties: indigenous rights over land and natural resources

Indigenous permanent sovereignty over land and natural resources

Relationships to land are foundational of indigenous polities and also of their modern
political struggles as colonial and state powers have been built, politically and economically,
on the dispossession of indigenous peoples’ territorial sovereignty and the exploitation of
their natural resources. Extracting activities, particularly those that concern underground
resources — and the violence that they entail for local communities and their environment
(21) —, have historically been one of the factors for the emergence of indigenous political
movements on the national and international scene insofar as these conflicts highlight
indigenous peoples’” marginalisation and exclusion from citizenship and political processes,
and their unique situation in terms of human rights.

International law recognises what special rapporteur Daes has defined as indigenous
permanent sovereignty over their lands and natural resources (22), and rights that are
entrenched in the UNDRIP at articles 25 and 26 (23). Importantly, indigenous peoples’ rights
to land and resources are described as ‘permanent sovereignty’ and as a set of inherent and
inalienable collective rights arising from indigenous polities themselves irrespective of
colonial and contemporary state processes. They are wide ranging and include, among
others, the right to own and to control their lands, the right to not be forcibly displaced from



their lands, to oversee development and/or conservation processes, to maintain traditional
ecological knowledge and practices, and to be consulted in projects affecting their territories
according to the principle of free, prior and informed consent.

In practice, however, the recognition, protection and implementation of these rights remain
dependent on state law and policy, most particularly in the case of mineral and underground
resources which are construed, in a discriminatory manner, as strategic resources belonging
to the state by virtue of its sovereignty, irrespective of its historical acquisition thereof (24).
Generally some form of recognition is accorded by states to indigenous peoples — when they
accept the existence of such entities — through the recognition in domestic law of traditional
occupancy (which in the Anglosphere is the legal basis of native title at common law),
historical attachment to particular tracts of country, or formal agreements made in the
colonial and contemporary period.

Legal provisions for the recognition of indigenous peoples’ land rights confront us with
different problems. One is that, as many Latin American situations show, the titles obtained
through legal action by indigenous groups are often inferior to any other type of property
titles within domestic law and are subject to legal insecurity as they can be overridden by
other rights or by acts of states. Hence, although land demarcation has been done in several
countries since the 1970s, a wide range of conflicting situations remain and are in fact taking
a new importance: from cases which oppose indigenous communities to family land owners
to cases that oppose indigenous individuals, families or communities to multinational
companies which use territories for developing extractive activities without consultation or
consent (logging, mines, etc.), especially in Amazonia (25). The application of legal norms is
therefore in question as well as the meaning of ‘free prior and informed consent’,
particularly after the subtle shift produced by the World Bank in the second Manual of
Operation regarding indigenous peoples, from ‘consent’ to ‘consultation’. Similarly, in
Australia, the jurisprudence of the Native Title Act 1993 (Cwth) has replaced a doctrine of
terra nullius, which denied any legal and political legitimacy for indigenous peoples, by a
doctrine of extinguishment through which Parliament and courts can legitimately put an end
to indigenous’ rights and interests to specific areas of land, a logic that is also pursued by
Canadian policies that aims at extinguishing First Nations’ Treaty rights. The length of
procedures and a burden of proof mainly resting on the indigenous part without appropriate
financial support are also common hindrances to indigenous claims.

This difficulty of obtaining state recognition of indigenous rights and interests to land and
resources deriving from their own polities and histories through peaceful or legal action
constitutes, as Special Rapporteur Daes emphasises, ‘the overwhelming majority of human
rights problems affecting indigenous peoples’ as land is the basis of the social, cultural and
economic integrity of indigenous polities’ (26). Her conclusion is that judicial mechanisms to
resolve indigenous land rights issues are, at best, ‘risky’ (27) — not the least because of the
difficult articulation of different regimes of rights and competing interests — while exhibiting
what anthropologist D.B. Rose has defined as ‘deep colonizing’ for Australia: ‘conquest
embedded within institutions and practices which are aimed toward reversing the effects of
colonization’ (28). The same difficulty also explains why in different parts of the world,
questions of access, control and occupation of land take a conflicting nature, rooted in the
inapplicability or inadequacy of legal and political processes. In extreme cases, such as the
Mapuche situation in southern Chile, state can react by criminalising indigenous forms of
resistance to land spoliation or discrimination, in this case by the application of ‘anti-terrorist



law’, which delegitimises the indigenous character and criminalises their mobilisation as
attacks against private properties.

However, as the recent campaign of the Dongria-Khond against the Vedanta company in
India, and many other cases throughout the Indigenous world, illustrate, the question of
Indigenous land rights and permanent sovereignty over natural resources is not constrained
anymore by the sole operation of the indigenous peoples/state relationship but, as states
undergo neo-liberal economic reforms, increasingly involves transnational companies as
prominent actors in the debate. Given their ambiguous status under international law, to say
the least, and their increasing economic and political power as the resource boom feeds
international competition, they need to be considered in any discussion of indigenous land
rights.

Contested sovereignties

While the UNDRIP and even the concept of ‘permanent sovereignty’ do not call into
guestion the supremacy of state sovereignty as the cornerstone of the international order,
the various phenomena gathered under the term of ‘globalisation’ — massive migrations and
displacements, transnationalisation of capital and communities, social fragmentation and
market homogenisation, land purchases by states and private sector agents (trust funds,
companies, etc.) — impose a reconsideration of the Westphalian system of sovereignty and
of how we think about the articulation of territory, authority and rights (29). The Special
Rapporteur on Human Rights and Transnational Companies regularly highlights in his reports
the fundamental ‘misalignement between the scope and impact of economic forces and
actors, on the one hand, and the capacity of societies to manage their adverse
consequences, on the other’ (30).

Under international law, transnational companies have a responsibility to ‘protect, respect
and repair’ human rights in the countries they operate. However, nothing in international
treaties and conventions directly addresses their status while, on the other hand the
International Centre for Settlement of Investment Disputes (ICSID, an institution created by
the World Bank) has consistently worked towards the protection of investors rather than
states or their population. The issue is all the more reinforced for indigenous peoples since
states are often dependent on the exploitation of their natural resources for their economic
development, particularly in the context of the globalised resource boom.

While transnational companies challenge state sovereignty at their level by the sheer power
of their economic weight, indigenous peoples (and other social movements, including
transnational minorities, refugees and illegalised migrants) challenge it from within, through
the disjunction they create between the state and the national communities. However, while
indigenous peoples have been recognised as subjects of rights (and responsibilities) under
international law, elaborating effective similar standards for private sector agents has
proven much more difficult, possibly because they do not need so much protection as
constraints on their operations. Here again, the capacity of indigenous peoples to implement
their rights is also related to the state’s capacity of governance: where states are dependent
on international cooperation and monitoring, indigenous peoples and minorities are,
paradoxically, in a somewhat better position to see their rights protected and respected
than those living in the first world (such as in CANZUS states) where their capacity for
development and their control of land and resources is almost entirely determined by state
action.



Transnational companies are the subject of growing international attention, which is
unfolding into a range of non-constraining instruments that inform their action with regard
to indigenous peoples’ rights (31). These instruments have severe limitations, not only in
terms of their softness but also in terms of their accountability, transparency and
assessment procedures by independent parties, but they point towards a growing practice of
tripartite agreement-making between indigenous peoples, transnational companies and
states which do result in the formal acknowledgement of indigenous rights and interests
over their land and natural resources. These agreements not only include royalties (benefit
sharing) but also employment, training, cross-cultural awareness programmes, investment in
local businesses and organisations and even the provision of basic services such as housing
or transport in replacement of the state. Although sustainability and positive long-term
impacts have yet to be proven as far as local communities are concerned, they are
nonetheless an important vehicle for the recognition of indigenous peoples’ status and
implementation of their right to self-determination (32). Increasingly, also, non-government
and civil society organisations play a part in these negotiations, both at the level of national
space and international institutions. If national jurisdictions, their attitudes towards
international instruments and their capacity of governance largely determine indigenous
peoples’ capacity to mobilise different regimes to implement their rights, the implication of
international support organisations has also, for instance, contributed to re-encode the
struggle for indigenous land rights into a more general environmental issue, thus garnering
wider support across the local or international civil society.

These organisations constitute a fourth meaningful agent (with indigenous peoples, states
and companies) taking part in negotiations and standard setting but also in the development
of local programmes and policies. While indigenous peoples were firstly determined by their
relation to the state, this is no longer the case, mainly because of their reaching for a ‘higher
authority’ in global institutions where they have developed a range of new alliances and
networks (33). As the relational field in which indigenous peoples define themselves, their
objectives and strategies, has changed so has the field of their action.

Indigenous development

It becomes increasingly evident that indigenous peoples are not opposed to
development but rather seek to exert their right to self-determination within development
initiatives, especially through defining their own criteria of what constitutes sustainable
development, generally integrating social and cultural objectives alongside economic
equality and environmental sustainability. This raises questions about the exact meaning and
pragmatic conditions for the realisation of the principle of ‘free, prior and informed consent’,
not the least because of the current lack of consensus over the meaning of ‘consent’ in
international instruments and according to the different agents involved (although
indigenous peoples themselves do have quite a clear idea of what they mean by consent and
demand the right to say NO). While consultation has long been a feature of governance
instruments, indigenous peoples seek to exercise a right to negotiation, although their
political and economic fragility often complicates and constrains their capacity to oppose
major development projects. Nonetheless there has been growing attention to these issues
by mining companies in the last decade — although it could also be seen as a willingness on
the part of major companies to buy off the social peace through their affirmed ‘social



responsibility’, all the more so since long-term social and cultural impacts are difficult to
evaluate.

Further, indigenous peoples’ attitudes towards land rights and development are far from
homogenous, building on differing conceptions of self-determination and autonomy. In Latin
America, some scholars subordinate self-determination to political and economic
emancipation while others consider that cultural autonomy primarily provides the right
conditions for self-determination (34). Regarding the rights to use natural resources, the
former have been influenced by the fight for agrarian reforms in the sixties, the latter by
demands for cultural recognition in relation to ancestral land (35). These two approaches
differentiate highlands and lowlands movements, and correspond to a historic
differentiation of struggles. But this differentiation is also found across other indigenous
fields, for instance in Australia where the same opposition appears between those groups
who argue primarily for economic development as a means out of poverty or ‘welfare
dependency’ as opposed to those that pursue a rights-based approach to self-determination
through demands for formal recognition of Indigenous sovereignty, land rights and cultural
autonomy. No simple cultural or historical dichotomy, for example between urban and
traditional elites, can account for the strategies chosen by these different agents. In Latin
America as in Australia, however, both strategies for self-determination are related to the
right for a free-determined development, in correspondence with the re-articulation at
international levels of the concept of development with identity, or with culture and
identity, and the formulation of the concept of a human rights-based approach to
development (36). In Australia this is manifested through a general strategy, adopted by
indigenous groups who have secured some rights and interests to traditional lands, to
develop ‘caring for country’ programmes and activities and invest in natural and cultural
resources management. These programmes seek to develop what has been described as a
‘hybrid economy’ combining traditional subsistence activities with the market economy, or
what Mashall Sahlins described as ‘develop-man’, where the product of economic activity is
reinvested into local social and cultural institutions and values (37). Such programmes,
however, particularly where the focus is on economic empowerment through environmental
services and the exploitation of resources can also contradict strategies of conservation
promoted by ecological groups and lobbies, with breakdowns in former alliances resulting as
contradictory perceptions of what constitutes good natural and cultural resources
management practices collide.

Conclusion

In the Preamble of the UNDRIP, the General Assembly affirms that the recognition,
respect and protection of indigenous peoples’ human rights — rights to self-determination;
rights to language and culture; sovereignty over their land and resources and of their right to
development — is a condition for sustainable development, perhaps all the more so since
indigenous peoples tend to live in areas of high biodiversity. However, this vision is
constrained by a number of factors — political relationships, economic imbalance — over
which indigenous peoples, in national contexts and through global institutions, have limited
influence.

Nevertheless, with the adoption of the UNDRIP by 149 member states of the UN (38), the
paradigm has significantly shifted from a struggle for the recognition of indigenous peoples’
human rights — a global movement which goes back to the early 1920s with Haudenosaunee



leader Deskaheh going to the League of Nations in Geneva — to one for the concrete exercise
and implementation of those rights entrenched in international law.

In our review of current and emergent issues, one sees that it is in those states that are
transforming their own internal fabric through constitutional reforms, and, significantly,
those countries that have ratified the only constraining convention on these issues (ILO 169),
that indigenous peoples have been in a position to enter self-determining reforms to their
political environment, albeit confronting strong resistances from conservative politicians and
magistrates. Some significant changes in law and policy have also emerged from countries
which entertain formal relationships with their indigenous peoples, such as New Zealand
through the work of the Waitangi tribunal, thanks to the nomination of a (maybe unique)
Maori magistrate at the High Court.

Through their engagement in domestic and international movements, indigenous
representatives have acquired significant skills and expertise and established important
networks both with domestic and international institutions. However, their sole existence
cannot guarantee the kind of national transformations that the principle of self-
determination calls for: strong support from civil society organisations and international
non-governmental organisations, as well as domestic majorities and elites oriented towards
the achievement of substantial equality are needed — in this area, the concepts, practices
and institutions flowing from the notions of pluriversalism and plurinationalism in Latin
America seem all the more interesting that they are articulated to other changes in the
world system at large where the contours of governance and sovereignty are being
redefined.

Indeed, another important emergent trend concerning the implementation of indigenous
human rights is the growing implication of transnational actors within the indigenous field
and, more generally, the accrued importance of third parties in the relationship between
states and indigenous peoples. The associated issue with this change is the absence of a
clear status both in international and domestic law for these emergent agents, whether
transnational companies or migrants, although for different reasons. The international
recognition of the global indigenous movements is thus simultaneously a manifestation of
globalisation processes as well as a development that may impact significantly on its
orientation. It signals a shift in the relational field of governance and human rights,
indigenous peoples being the only rights bearer to have negotiated themselves the
minimum standards by which state actions should be appreciated. The implementation of
indigenous human rights implies effective actions and international cooperation on global
issues such as climate change, biodiversity loss, resource predation and water management.
In this sense, indigenous peoples’ struggle for the implementation of their human rights has
a global impact not only on their own situation but also on the global society as it is
emerging and as a whole.
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